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Court of Appeals of the District of Columbia 


No. 5310. I 

j 

Isabel Du Bois Hill, George Du Bois, Harriet Searle, 

i 

et al., Appellants, 

vs. | 

Elizabeth S. Fill, Ada Fill Crafford, and Helen Brooke 

Fill Rhodes. 


a Supreme Court of the District of Colombia. 

Equity. No. 41050. | 

j 

Charles S. Shreve, Trustee, Plaintiff, 

vs. 

Ada F. Richardson, Cornelia V. Fill, Elizabeth S. Fill, 
Ella S. Du Bois, Charles W. Richardsoiji, Harriet E. 
Searle, Susan R. Oswell, Ada Fill Crafford, Helen 
Brooke Fill, Defendants. i 

i 

United States of America, 

District of Columbia , ss: j 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the 'following pa¬ 
pers were filed and proceedings had, in the above-entitled 
cause, to wit: 

7 ! 


1—5310a 



o 


ISABEL DU BOIS HILL ET AL. VS. 


1 Bill of Complaint. 

Filed Mar. 7, 1923. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 41050. 

Charles S. Shreve, Trustee, Plaintiff, 

vs. 

Ada F. Richardson, Cornelia V. Fill, Elizabeth S. Fill, 
Ella S. Du Bois, Charles \Y. Richardson, Harriet E. 
Searle, Susan R. Oswell, Ada Fill Crafford, Helen Brooke 
Fill, Defendants. 

To the Honorable Justices of the Supreme Court of the 
District of Columbia: 

Plaintiff states as follows: 

1. That the plaintiff is a citizen of the United States, a 
resident of the District of Columbia, and liles this bill as 
trustee of the estate of Mason X. Richardson, late a citizen 
of the United States and a resident of the District of Co¬ 
lumbia, bv and under the last will and testament of the said 
decedent, for the purpose and object of having; this Hon¬ 
orable Court administer the trusts of the said estate and 
will and to enable the said trustee to file bond for the faith¬ 
ful performance of his said trusts. 

2. That tlie defendants are all adults and citizens of the 
United States, the defendants, Ada F. Richardson, Cor¬ 
nelia V. Fill, Elizabeth S. Fill, Ella S. Du Bois, Charles W. 

Richardson, Harriet E. Searle and Susan R. Oswell, 

2 are all residents of the District of Columbia; and 
defendants Helen Brooke Fill and Ada Fill Crafford 

are residents of Richmond, Virginia, all of the defendants 
being sued in their own right. 

3. That Mason X. Richardson, late a citizen of the 
United States and resident of the District of Columbia, 
died in said District November 7, 1921, testate leaving a 
last will and testament dated Mav 29, 1919 duly admitted 
to probate and record both as to realty and personalty 
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of this sum after paying debts $2392.69 remained, herein 
mentioned in paragraph “7” hereof. As the personalty is 
primarily liable for payment of debts, and if occasion for 
construction should arise, this trustee will in that event ask 
a decree of this Court as to whether or not the following 
personalty is charged with said entire purchase price in 
the character of real estate. This trustee will also ask 
construction of the Court as to the devise to Cordelia Fill, 
niece of testator, she having predeceased him, and las to 
whether thereby said devise and bequest lapsed thereby. 

Total estimated, (illegible). 

7. That the personal property of said estate received by 
said trustee, plaintiff, from executors of the Estate of 
Mason N. Richardson, deceased, are as follows: j 

The following promissory notes secured by first deed of 
trust on following realtv in the District of Columbia: 


Ksfi mated 
value. 

Lot 17 Sq. 316, 1106 L st., X. W. of Lil¬ 
lian G. Evans, 3-17-20 interest 6%. . . $1600 
Lot 27 Sq. 7)07, 1737 X. J. Ave, M. 

Harry Chiswell, 7-15-20 3 years at 6% 127)0 

Lot 26 Sq. 7)07 1733 X. 3. Ave., same. . . 600 

Lot 28 Sq. 507, 1739 X. J. Ave., same. . . 750 

Lot 28 Sq. 507, 1739 X". J. Ave., same. . . 1500 

Lot 6 Sq. X of 420, 709 R. 1. Ave., Chas. 

F. Dye, Dec. 31, 21, 7% $2000, $1000, 

$500 and $500 . 4000 

Lot 7 Sq. X of 420, 711 R. I. Ave., Chas. 

F. Dye, Dec. 31, 21, 7% $2000, $1000, 

$500 and $500 . 4000 

Xote secured by second deed of trust 
subject to 1st. deed of trust ($50,000.) 
lots 45 and 46 Sq. 2553-1801 and 1811 
Wyoming Avenue, X. W. Dec. 8, 22. 

3 yrs. 6% . 40000 

1 Third U. S. Liberty Loan Bond. 48.37 

Cash in Seventh Street Savings Bank. 2392.69 


Income. 


$96 


246 


1560 


$56141.06 

That the funds of the said estate in cash (less the 
deductions made therefrom for the care of the widow 


4 









o 


ISABEL DU BOIS HILL ET AL. VS. 


Bill of Complaint . 

Filed Mar. 7, 1923. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 41050. 

Charles S. Shrevr, Trustee, Plaintiff, 


Ada F. Richardson, Cornelia V. Fill, Elizabeth S. Fill, 

Ella S. Du Bois, Charles \Y. Richardson, Harriet E. 

Searle, Susan R. Oswell, Ada Fill Crafford, Helen Brooke 

Fill, Defendants. 

To the Honorable Justices of the Supreme Court of the 

District of Columbia: 

Plaintiff states as follows: 

1. That the plaintiff is a citizen of the United States, a 
resident of the District of Columbia, and files this bill as 
trustee of the estate of Mason X. Richardson, late a citizen 
of the United States and a resident of the District of Co¬ 
lumbia, by and under the last will and testament of the said 
decedent, for the purpose and object of having; this Hon¬ 
orable Court administer the trusts of the said estate and 
will and to enable the said trustee to file bond for the faith¬ 
ful performance of his said trusts. 

2. That the defendants are all adults and citizens of the 
United States, the defendants, Ada F. Richardson, Cor¬ 
nelia V. Fill, Elizabeth S. Fill, Ella S. Du Bois, Charles W. 

Richardson, Harriet E. Searle and Susan R. Oswell, 
2 are all residents of the District of Columbia; and 
defendants Helen Brooke Fill and Ada Fill Crafford 
are residents of Richmond, Virginia, all of the defendants 
beim»' sued in their own rmht. 

3. That Mason X. Richardson, late a citizen of the 
United States and resident of the District of Columbia, 
died in said District XX)vember 7, 1921, testate leaving a 
last will and testament dated May 29, 1919 duly admitted 
to probate and record both as to realty and personalty 
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about December 1, 1921, Supreme Court, District of Co¬ 
lumbia, holding Probate Court, Admn. No. 28690, a true 
copy whereof is hereto attached marked * 4 Exhibit A”. 

4. That in said Will said Mason N. Richardson devises 
his entire real and personal estate to Charles S. Shreve, 
herein, in and upon the trusts therein set forth. That Cor¬ 
delia Fill, niece of testator, predeceased him. 

5. That said Charles S. Shreve and Ada F. Richardson, 
parties hereto, were duly appointed and qualified as execu¬ 
tors of decedent’s estate in said administration cause 28690, 
have filed their first and final account, and turned over the 
residue of said estate to this plaintiff, as herein set forth. 

6. That said Mason N. Richardson died seized in fee of 
the following real estate in the District of Cdlumbia: 


Square 


Improvements. 


Full assessment 
for taxation. I 


Estimated 

value. 


507 . 56 413 Richardson 

PI. $521 $600 $1000.00 

2554 .805 1862 Wyoming 

Avenue. $5400 $10350 

806 Vacant lot... . $4950 $35000.00 

2556 . 11 Vacant lot.... $2378 $2500.00 

Sq. south of 

“ 516...837 . $1104 $450 $2000.00 

Decedent owned Vi interest in 
Sq. 2553, Lot 45 1811 Wyoming j 

Ave., also. .$64134 

Sq. 2553, Lot 46 1801 Wyoming \ 

Ave.'. $69900 I 

Estimated value $135000.00 i 

Trusts . 90000.00 Bal.$45000 His % $22500.00 

Decedent also owned 3 acre farm 
& buildings in East Spring- 
field, New Hampshire, “Lazy- 

croft”. $1200 | $2000.00 

3 That decedent did own lots 24 and 25 Square 342 
houses 1005-1007 11 st. N. W., which jwere sold by 
this trustee for $8,440.00 under the will a:nd said sum 
turned over to said executors and so accounted for in said 
probate estate 28690, in order to pay the debts therefrom; 
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of Hi Is sum after paying debts $2392.69 remained, herein 
mentioned in paragraph “7 M hereof. As the personalty is 
primarily liable for payment of debts, and if occasion for 
construction should arise, this trustee will in that event ask 
a decree of this Court as to whether or not the following 
personalty is charged with said entire purchase price in 
the character of real estate. This trustee will also ask 
construction of the Court as to the devise to Cordelia Fill, 
niece of testator, she having predeceased him, and as to 
whether thereby said devise and bequest lapsed thereby. 

Total estimated, (illegible). 

7. That the personal property of said estate received by 
said trustee, plaintiff, from executors of the Estate of 
Mason X. Richardson, deceased, are as follows: 

The following promissory notes secured by first deed of 
trust on following realtv in the District of Columbia: 


Estimated 

value. 

Lot 17 Sq. 316, 1106 L st., X. W. of Lil¬ 
lian G. Evans, 3-17-20 interest 6/3 . . $1600 
Lot 27 Sq. 307, 1737 X. J. Ave, M. 

Harry Chiswell, 7-15-20 3 years at 6/3 1250 

Lot 26 Sq. 507 1733 X. J. Ave., same. . . 600 

Lot 28 Sq. 507, 1739 X. J. Ave., same. . . 750 

Lot 28 Sq. 507, 1739 X. J. Ave., same . . 1500 

Lot 6 Sq. X of 420, 709 R. I. Ave., Chas. 

F. Dye. Dec. 31, 21, 7(3 $2000, $1000, 

$500 and $500 . 4000 

Lot 7 Sq. X of 420, 711 R. 1. Ave., Chas. 

F. Dye, Dec. 31, 21, 7 r /c $2000, $1000, 

$500 and $500 . 4000 

Xote secured by second deed of trust 
subject to 1st. deed of trust ($50,000.) 
lots 45 and 46 Sq. 2553-1801 and 1811 
Wyoming Avenue, X. W. Dec. 8, 22. 

3 yrs. 6% . 40000 

1 Third U. S. Liberty Loan Bond 48.37 

Cash in Seventh Street Savings Bank 2392.69 


I iicome. 


$96 


246 


560 


2400 


$56141.06 
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That the funds of the said estate in cash (less the 
deductions made therefrom for the care of the widow 
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of the decedent,) are on deposit in the Seventh Street Sav¬ 
ings Bank of this Citv; and the notes and securities are in 
safe deposit box in that bank, at the present time. 

Wherefore petitioner prays: 

1. That a writ of subpoena be issued from this Court di¬ 
rected to each of the defendants herein to appear and an¬ 
swer the exigencies of this bill of complaint, j 

2. That this Honorable Court administer the trusts im¬ 
posed and created by the said last will and testament of the 
said Mason X. Richardson, deceased, and jeonstrue the 
terms of the said will from time to time as sfucli construc¬ 
tion be requested. 

3. That the Honorable Court bv its decree fix a bond to 
be executed and filed by plaintiff conditioned for the faith¬ 
ful performance of his said trust. That the trustee be 
authorized to extend maturing notes and trusts as he may 
deem proper. 

4. That the Court retain this cause for such further peti¬ 
tions, orders and decrees as the case shall require. 

5. That, if deemed necessary, the Court pass its decree 
appointing the said Charles 8. Shrove, as trustee of the 
Court, by and with the powers set forth in arid by the last 
will and testament of the said Mason X. Richardson, de¬ 
ceased. 

6. And for such other and further relief, decrees, orders 

and directions, as the case may require and 'to the Court 
seem meet and proper. I 

CIIAS. S. SIIREVE, 

Trustee. 

i 

District of Columbia, To wit: \ 

I, Charles 8. Shrove, being duly sworn on oath say 
5 that I have read the aforegoing bill of complaint by 

me subscribed and that I verilv believe the state- 

* 

ments as of fact therein contained to be true, j 

CHAS. S. ISHREVE. 


Subscribed and sworn to before me this lOj day of Feb¬ 
ruary A. D. 1923. 

[notarial seal.] WM. L. GARDINER, 

Notary Public, D. C. 
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Plaintiff's Exhibit A. 


Washington, D. C., May 29, 1919. 

I, Mason X. Richardson, of the City of Washington, Dis¬ 
trict of Columbia, being of sound mind, memory, and 
understanding, and capable of executing a valid deed or 
contract, do hereby make and publish this my last will and 
testament, hereby revoking anv and all former wills bv me 
made, in manner and form following: that is to say: 

First. 1 give, devise and bequeath to my friend, Charles 
S. Shreve, all my estate and property, real and personal, 
whatsoever and wheresoever, in fee simple, in and upon the 
following trusts, however: 

To collect the income, rents, issues and profits thereof, 
from time to time, and after deducting all proper charges 
costs, taxes, insurance and repairs, to pay the net proceeds 
thereof unto my beloved wife Ada F. Richardson, for and 
during her life, with the privilege on the part of my wife 
to occupy any part of said real and said personal estate, 
and to use tlie same as she may deem proper, during her 
said life, with full power and title to my said trustee 
G to sell, and convey in fee simple mortgage invest, 
and re-invest any part or all of my said estate, real 
and personal, as he shall deem best for the trusts herein 
imposed. And further with full power to said trustee to 
use any or so much of the principal sum of my said real 
and personal estate, as he shall deem proper for the care 
and support of my said wife, in the event that he shall de¬ 
termine that the income is not sufficient for the care and 
support of my said wife, without liability on the part of 
the purchaser, mortgagee, grantee, or donee to see to the 
application of the money expended in the purchase thereof, 
or investment therein. 

At and from the death of my said wife, Ada F. Richard¬ 
son, my said trustee shall pay the net income, rents and 
profits from my said real estate, after deducting all proper 
costs, charges, taxes, insurance and other expenses unto and 
equally between my wife’s mother Cornelia V. Fill and 
her sister Elizabeth S. Fill, for and during their joint lives, 
and from and after the death of either mv said mother in 
law and sister in law, to pay the said net income unto and 
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to the said survivor of them, my said mother in law and 
mv said sister in law. 

* i 

At and upon the death of the last surviyor of my said 
wife, Ada F. Richardson, my said mother in law, Cornelia 
V. Fill, and my said sister in law Elizabeth! S. Fill, I give 
devise and bequeath all my said estate both real and per¬ 
sonal whatsoever and wheresoever, of wlpch I shall die 
seized and possessed, and the unexpended net proceeds 
therefrom, together will all real estate and personal estate 
acquired by him by reinvestment, exchange, interest, or 
otherwise, under this trust, unto the said Charles S. Shrove, 
in fee simple in and upon the following trusts, however: 

To sell and dispose of the same by sale or|sales, and con¬ 
vert all of the same into cash, without liability on 
7 the part of the purchaser or purchasers thereof, to 
see to the application of the purchase money, at 
such time and in such manner, as my said Trustee shall 
deem to the best interests of all concerned aild to distribute 
the net proceeds thereof and therefrom from time to time 
as follows: 

One-fifth thereof of said net proceeds after deducting 
proper costs charges and expenses, unto and; to my brother 
Charels AY. Richardson, forever; one like fifth of said net 
proceeds to my sister Ella S. BuBois; one like fifth of said 
proceeds to my sister Harriet Searle; one ljke fifth to my 
sister Susan R. Oswell; one like fifth, unto and equally be¬ 
tween Cornelia, Ada, and Helen, nieces of my' said wife Ada 
F. Richardson, being the children of Ernest and Howard 
Fill, brothers of my said wife, in fee simple., 

I hereby nominate and appoint my said beloved wife, Ada 
F. Richardson and my said Friend Charles S. Shreve to be 
the executrix and executor of this my last will and testa¬ 
ment and ask that no bond be required from them in the 
performance of this trust. 

In testimony whereof I have hereunto set! mv hand and 

i 

seal on the day and year hereinbefore written. 

MASON N. RICHARDSON. [ SEAL.] 

Signed, sealed, published and declared by Mason N. Rich¬ 
ardson the above named testator, as and for his last will 
and testament, in the presence of us, who, at his request, 
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and in his presence and in the presence of each other, have 
subscribed our names, as witness hereto. 

EDWIN L. WILSON, 

Address: Fendall Bldg. 

N. C. TURN AGE, 

Address: Fendall Bldg. 

FRANK M. STEPHAN, 

Address: Hyattsville, Md. 

8 In the Supreme Court of the District of Columbia. 

Equity. No. —. 

Charles S. Shreve, Trustee, Plaintiff, 

vs. 

Ada F. Richardson et al., Defendants 

The Answer of Ada F. Richardson, Cornelia V. Fill, 
Elizabeth S. Fill, Ella S. DuBois, Charles W. Richardson, 
Harriet E. Searle, Susan R. 0swell. Ada Fill Crafford and 
Helen Brooke Fill, defendants in the above entitled cause, 
do hereby state that we have read the original bill in this 
cause of Charles S. Shreve, Trustee and that we waive serv¬ 
ice of process to answer and enter our appearance in such 
cause by proper person; and in answer to the said bill of 
complaint we are satisfied with the relief prayed by said 
original bill, and consent to such relief, and also in the 
request of such trustee for the administration of the trust 
in Court, and the giving by him of a bond to secure the 
performance of his said trusts; that he be permitted to give 
a corporation bond, in such amount as the Court shall deem 
proper. And that the Court retain the said cause for such 
further petitions, orders and decrees, construing the will, 
administering the assets and directing the trustee as occa¬ 
sion shall require, from time to time. 

Having fully answered they will ever pray etc., and that 
he be permitted to extend maturing trusts when he deems it 
expedient. 

CHARLES W. RICHARDSON, 

ELLA S. DuBOIS, 

ADA FILL CRAFFORD, 

HARRIET RICHARDSON SEARLE, 
SUSAN R. OSWELL, 

ADA F. RICHARDSON, 

CORNELIA V. FILL, 

ELIZABETH S. FILL, 

HELEN BROOKE FILL. 
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Be port of the Auditor. 
Filed Dec. 31, 1928. 


* 


* 


* 


1. This cause was referred to the Auditor on November 
14, 1928, for the purpose of stating the fifth account of 
Charles S. Shreve, trustee under the will of Mason N. Rich¬ 
ardson, deceased, and for the further purpose of recom¬ 
mending allowances for trustee’s commission and counsel 
fees for services rendered and disbursements, if any. 

2. The cause came on for hearing before the Auditor on 

Tuesday, December 4, 1928, at which time there appeared 
Charles S. Shreve, Esq., the trustee, and George B. DuBois, 
one of the parties in interest, and the stenographic record 
of the representations made at the said hearing is filed with 
this report. j 

3. Prior to the hearing, notices were mailed ibv the Audi- 
tor to counsel of record and the persons whose names and 
addresses appear on a list furnished by the trustee and at¬ 
tached hereto, counsel and said parties being notified of the 
reference and of the hearing held before the Auditor, and 
counsel of record and said persons have been notified of the 
filing of this report and of the amount of Commissions 
recommended for allowance to the trustee herein. 

4. The records in this cause show that ah Auditor’s 
report was filed on September 1, 1927 which j report was 
finallv ratified and confirmed bv the Court on! October 26, 
1927. 

5. On November 8, 1927, the Court appointed Lloyd An¬ 
derson as guardian ad litem for Robert DuBois Under¬ 
wood, infant defendant, and on November 14, 1928, the 
trustee filed in the cause a suggestion of death of the de¬ 
fendant Ada F. Richardson, widow of the testator, 

10 and requested that the cause be referred to the 
Auditor to state the account of the trustee, and there" 
upon the order of reference was passed by the jCourt. 

6. At the hearing held under the reference, Itlie trustee 
appeared and made representations as to matters involved 
in the execution of his trust and for his services in looking 
after the widow of the testator, the creator df the trust 
involved in this cause, and for the performance of duties 
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involved in the trust including legal services, lie claimed a 

0 v 7 

commission of five per cent 011 disbursements and repre¬ 
sented that like compensation had been universally granted 
to him by members of the family in the past years and that 
he assumed such compensation would be satisfactory in 
connection with the pending account. The trustee repre¬ 
sented that the widow of the testator and primary life 
beneficiary, departed this life on November f), 1928, and 
that such event changed the scope of the trustee’s power. 

7. It appears that the testator by his will dated May 29, 
1919, gave all of his estate to diaries S. Slireve, in trust, 
to collect the income from both real and personal property 
and to pay the net proceeds thereof to the said Ada F. 
Richardson, wife of tin* testator, for and during her life, 
and with power to use any or so much of the principal of 
said real and personal estate as In* should deem proper for 
the care and support of the widow, in the event that the 
trustee should determine that the income was not sufficient 
for such care and support ; and also gave the trustee dur¬ 
ing the life of tin* widow power to sell, mortgage, etc. After 
the death of the said Ada F. Richardson, the trustee is di¬ 
rected to pay the net income from the real estate only , 
equally unto Cornelia V. Fill, testator’s wife's mother, and 
the wife's sister, Hlizabeth S. Fill, for their joint lives and 
from and after death of either to pay the said net income 
of the real estate to the survivor of them. (It appears 
that both the said Cornelia V. and Hlizabeth S. Fill 
11 are living at this time.) Upon the death of the last 
survivor of said life tenants, the testator gave all 
of his estate, both real and personal, and “the unexpended 
net proceeds therefrom together with all real estate and 
personal estate acquired by reinvestment, exchange, inter¬ 
est or otherwise, under this trust," to the said trustee, 
Charles S. Shreve. “in fee simple", in and upon certain 
stated trusts, as follows: 

(a) To sell same and convert all of same into cash at 
such time and in such manner as the trustee shall deem to 
the best interests of all concerned and 

(Jt) To distribute the net proceeds thereof and therefrom 
from time to time as follows: 

One-fifth to brother of testator, Charles W. Richardson, 
forever: 
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One-fifth to sister of testator, Ella S. DuBois; 

One-fifth of said proceeds to sister, Harriet Searle; 

One like fifth to sister, Susan R. Oswell; and 

One like fifth, remaining:, e<iually between nieces of 
testator’s wife, children of Ernest and Howard Fill, 
brothers of the said wife—Cornelia, Ada and Helen Fill, 
“in fee simple”. j 

8. On the above stated facts, that is, the widow having 
died leaving her mother and sister as the tw^o life tenants 
surviving under the provisions of said will, the question 
arises what is to be done with the income of the personal 
property during the remainder of the life of the said sur¬ 
viving life tenants and the survivors of them.! The Auditor 
is of the opinion that the trustee would liavje the right to 
allow all of the net income from the personal property to 
accumulate until the death of both of said Cornelia V. and 
Elizabeth 8. Fill, paying during the life! of said life 

tenants, or either survivor of them, only the income 
12 of the real estate to them and the survivor of them, 
and upon the death of the survivor of jthem, then to 
proceed with his trust as outlined in the will py converting 
into cash all of the property not then in that j form and di¬ 
viding the net proceeds of all of the property, including 
the accumulated income from the personal property, into 
five equal parts as directed by the will, and then distribute 
it after deducting proper costs, charges and expenses. 
However, the Auditor is of the further opinion that, in*the 
discretion of the trustee, he would have thcjright to dis¬ 
tribute the net income of the personal property, from time 
to time as it comes into his hands or becomes available, 
to and among the brother and the sisters of the testator 
and the nieces of the testator’s wife, and thejir respective 
personal representatives in case of the death of any of 
them, or to assigns, and this on the theory thsjt there is no 
reason for postponing the distribution of income of per¬ 
sonal property until the death of the surveyor of the mother 
and sister of testator's wife, since they have no interest 
therein and no other person has interest thcreijn, except the 
brother and sisters of the testator mentioned in the will 
and the three nieces of his wife also mentioned in the will. 

9. There is another question suggested bv| the trustee 
with respect to notes secured by the second deed of trust 
in the sum of $40,000.00 secured on an apartment house or 
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houses iii which the testator had one-half interest, the other 
half interest being held by Bates Warren. This deed of 
trust and interest in apartment houses are both assets of 
the trust estate. The Auditor is of the opinion that there 
was no merger of the interest in the apartment house with 
the ownership of the note secured by the said second 

13 deed of trust, for several reasons; one, being that 
the rule of merger which applies in mortgages does 

not apply to the same extent if at alfin the case of a deed 
of trust. Another is that tin* intention of the deceased 
seems to be very clear to separate his interest so that he 
would have as real estate a one-half interest in the apart¬ 
ment house, subject to the two deeds of trust, and that he 
should hold as personal property, the encumbrance on the 
apartment house in the sum of $40,000.00. Therefore, in 
the opinion of the Auditor, the interest of the estate in the 
encumbrance of $40,000.00 is personal property; and the 
result, of course, is to reduce the amount of the income 
from the real estate and increase the income from the per¬ 
sonal property accordingly. As a matter of safety or for 
security to the trustee, an order of Fourt is suggested by 
the Auditor, instructing tin* trustee in the premises, which 
apparently he could secure in the pending Equity Suit on 
both of the points of law above mentioned. 

10. In the opinion of the Auditor, another reason why the 
$40,000.00 encumbrance should be treated as personal 
property, is that the deceased had only a one-half interest 
in the real estate on which it is secured, while he had the 
entire ownership of the notes secured by the deed of trust 
in question. 

11. It may also be noted that the will shows a clear in¬ 
tention on the part of the testator to prevent an equitable 
conversion of his real (‘state into personal property from 
taking effect until the death of the last survivor of his 
wife, his wife's mother and his wife's sister, Eliabeth Fill, 
and that upon the death of all three of them, such equitable 
conversion would at once* take effect. 

12. Another matter presented by the trustee was in ref¬ 
erence to the payment of tin* funeral expenses of the de¬ 
ceased, the life beneficiary and widow of the testator. 

14 The powers of the trustee under the terms of the 
will with reference to provisions of the testator’s 

widow were broad and the trustee has represented that he 
is sure the familv will agree to the allowance of the item 
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of funeral expenses for the burial of the testator’s widow, 
and the Auditor feels that under the circumstances such 
item should be allowed and so recommends, j 

13. Subsequent to the hearing, the guardian ad litem for 
the infant defendant Robert DuBois Underwood, submitted 
an affidavit, setting forth services rendered bv him in con- 
nection with this cause and included therein a claim to a 
fee of $30.00 as guardian ad litem. 

14. In the Schedules herewith the Auditor has stated the 
fifth account of Charles S. Shreve as trustee under the will 
of Mason N. Richardson, deceased, for the! period from 
April 1, 1927 to November 30, 1928. 

15. Schedule A is a statement of principal and the bal¬ 
ance therein established is shown as carried tjo Schedule C. 
Schedule B is a statement of income received and disbursed, 
and also includes an item of cash transferred from the 
principal account to balance the income account. 

16. Schedule C is a statement of assets held by the trustee 
for future accounting, said balance being sliojwn to consist 
of Liberty Loan Bonds, note and cash, and j there is also 
set forth at the foot of this schedule, items! of realty in¬ 
cluded within the trust. Schedule J) is a statement of in¬ 
come from real estate for the month of November, 1928, 
this statement being appended to the trustee’s account for 
the purpose of adjustment from the date of'the death of 
the widow of the testator, November 5, 1928| and in said 
schedule are listed rents collected for the month of No¬ 
vember, expenses in connection therewith, commis- 

15 sion to the trustee and taxes. The balance there¬ 
after established is carried to Schedule E, which is 
a statement of adjustment to be made by thej trustee. In 
this schedule tlie balance brought forward from Schedule 
D is set forth and the resulting difference 'between the 
said balance and the amount paid Cornelia V. and Elizabeth 
S. Fill, together witli taxes paid in advance!to June 30, 
1929, shows that said parties have been overpaid by the 
trustee to the extent of $109.25. It is also noted that in 
addition to such overpayment, there should be hereafter 
charged against said parties the proper portion of taxes 
on summer home property, data for which adjustment is 
not before the Auditor. There is also listed in .Schedule E, 
item of guardian ad litem fee in the amount of $50.00 
recommended for payment to Lloyd Anderson,!Esq., which 
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item when paid may be listed in a future account, and also 

extra compensation to nurse, $100.00. 

17. Vouchers and other data submitted bv the trustee 

* 

in connection with this reference are filed with this report 
with the exception of vouchers in connection with the rent 
accounts of the Warrington and Wilmington Apartments 
which have been returned to Bates Warren, co-owner. 
Respectful!v submitted. 

GEO. FRANCIS WILLIAMS, 
Auditor, Supreme Court, I). C . 

Dec. 31,1928. 
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# 


* • 


Fifth Principal Account of Charles S. Shreve, Trustee, Un¬ 
der Will of Mason X. Richardson . Deceased, for Period 
from April 1, 1927, to Nor. 30, 1928. 

I)r. 

Balance of trust assets on hand as per report of the Auditor 
filed September 1, 1927, consisting of: 


3rd Libertv Loan 


First trust note secured 


on Lot 23, Square 448 

8.000.(10 

Second trust note secured 


on Lots 45 and 46, 


Square 2553 

40,000.00 

Cash, 7th Street Savings 


Bank. 

267.53 

Cash, National Savings 


& Tr. Co. 

1,414.47 


$49,730.37 


Cash transferred to Schedule “B” 

to balance account. $6,865.42 

John R. Wright, undertaker, fu¬ 
neral and costs of interment, 

widow of testator. 305.00 

Auditor's fee, including expense of 
reporting and transcribing testi¬ 
mony . 250.00 

Balance carried to Sched¬ 
ule “O” . 42,309.95 


$49,730.37 $49,730.37 









ELIZABETH S. FILL ET AL. 


15 


Schedule “B.” 


Fifth Income Account of Charles S. Shreve,‘[Trustee, Un¬ 
der Will of Mason N. Richardson , Deceased, for Period 
from April 1 , 1927, to Nov. 30, 1928. j 

Dr. ! 


One-half of net rentals from the 
Warrenton Apartments from April 

1, 1927, to Nov. 30, 1928. 

One-half share of net rentals from 
the Wilmington Apartments from 
April 1, 1927, to Nov. 30, 1928 . . . 
One-half bank interest and $.90 re¬ 
ceived from refund on broom . . . 
Rents collected from 822 4th Street 
N. W., 19 months at $20.00 per 

month . 

Rents collected from 413 Richardson 
PL, 20 months at $15.00 per month 
Rents collected from 1802 Wvoming 
Avenue N. W., less agent’s com¬ 
mission .. 

Interest on 2nd deed of trust note for 
$40,000.00 at 6% for 18 months. 
Interest on first deed of trust note at 
payment (Weitzman note) 


$8,782.50 


9,100.45 


31.28 


380.00 


300.00 


2,104.8 ji 
3,OOO.o6 


.>*> 
> >* >. —»i> 


Carried forward 

18 Brought forward. 

Interest on third Libert v 

Loan Bond . 

Bank interest. 


$24,392.28 

i 

4 *>~, ‘>()0 00 

i 

1 

3.1$ 

141.83 


$24,537.29 


One-half of expense of maintaining 
and operating Warrington and 
Wilmington Apartments from 
April 1, 1927, to November 30, 
1928 .. 


$15,524.60 
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* 

Expense of maintaining and oper- ’ 

ating real estate other than the 

the Warrington and Wilmington •< 

Apartments as follows: 


Repairs . $132.0S 

Insurance . 39.69 ^ 

Water rent. 40.34 

Taxes. 1,G29.3S 

- 1,841.49 \ 

Auditor’s fee, G9th Equity Rule. . . 15.00 

Trustee’s Bond. 313.34 

Court Costs . 10.00 * 

Marshal’s fees. . 10.00 


Carried forward. $24,537.29 $17,714.43 

19 Brought forward. $24,537.29 $17,714.43 


Paid Lt. Col. Underwood, 
matter of service on minor son 


in Xew Hampshire .. 8.86 

Municipal Court Costs, Haddon. . . 10.50 

Appraisal fee, Xew Hampshire 

realty. 4.50 

Register of Wills Costs. 1.50 

Expense of care and maintenance 

of Ada F. Richardson: M 

K. M. Crandell, nurse $1,900.00 
Chlora Brown, nurse 100.00 
Ruth Phillips, nurse. 50.00 

Care and support . . 5,350.00 

Rent for apartment 4,450.00 

- 11,850.00 

To Cornelia V. Fill and Elizabeth 

S. Fill, Rent .. 185.00 

Outstanding bills at the date of 
death of Ada F. Richardson, Nov. 

5, 1928 . 132.55 

Commission to Charles S. Slireve, 

5% on disbursements, 5% on 

$29,907.34 . 1,495.37 

Cash transferred from Schedule 
“A” to balance this account. . . . 6,865.42 


$31,402.71 $31,401.71 


4 
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Schedule “C” 


Assets Held by Charles S. Slireve, Trustee , for Future 

Accounting . 

i 

Balance brought forward from 

Schedule “A”. $42,309.95 

Said balance consisting of: 

3rd U. S. Liberty Loan Bond. . j $48.37 

Deed of trust note secured on 


Lots 45 and 46, Square 2553, 
subject to a first trust of 

$50,000.00 .. 

Cash on deposit in Seventh 

Street Savings Bank. 

One-half of cash deposited in 
National Savings and Trust 
Co., to the credit of Charles 
S. Slireve and Bales Warren 


40,000.00 

1,400.47 

861.11 


$42,309195 $42,309.95 


In addition to the foregoing assets, the following real 
estate belongs to this trust: 


Estimated value of real estate. ... $78,750.00 

Said real estate consists of: I 

Lots 837, Square 516, 822 4th 

St., N. W. ; 

Lots 56, Square 506, 413 Rich¬ 
ardson PI. N. W.• • i 

Lots 805-806, Square 2554,1862 | 

Wyoming Avenue. 

21 3 acres, Summer House, 

Springfield, New Hamp¬ 
shire . 


$2,000.00 

1,000.00 

35,000.00 


2,000.00 


Lots 45-46, Square 
2553, improved 
by 1801 -1806 

Wyoming Ave¬ 
nue, estimated 
at .. $167,500.00 


i 

i 


2—5310a 










18 


ISABEL DU BOIS HILL ET AL. VS. 


First Trust, $50,000.00 
Richardson 
Trust . . . 40,000.00 

- 90,000.00 

Estate’s half of . . $77,500.00 38,750.00 

$78,750.00 $78,750.00 


Sales of realty having heretofore been made (see memo¬ 
randum on page 18 of Auditor’s Report filed Sept. 1, 1927), 
proper adjustment as to real and personal estate should he 
hereafter made by the trustee. 

Schedule “D.” 


Account 


of Income .from 


Realty for Month 


1928. 


of November, 


Dr. 


Rents collected as follows: 

822 4th St. X. W. $20.00 

413 Richardson Place, X.W. 15.00 

1802 Wyoming Avenue. . . . 142.50 

l /> of rents from Warring¬ 
ton . 392.50 

VL> of rents from Wilming- 


$901.50 


oo 



*/> expense of operating Warrington. . . . 
2 /> expense of operating Wilmington. . . . 
Water rent . 


Commission to Charles S. Slireve, Trus¬ 
tee, o c /t on $901.50, amount to be dis¬ 


bursed . 

Taxes on real estate for Nov.: 

Square 2554, Lot 805. 

Square 2554, Lot 805. 

Square 507, Lot 56. 



$55.47 



45.07 
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Square 516, Lot 837........ 3.43 

Warrington and Wilming¬ 
ton—.. 107.85 

- | 147.83 

Balance carried to Schedule “E” 553.27 

$901.50 $901.50 

i 

Schedule “E”. j 

i 

Adjustments to be Made by Charles S. Shreve, Trustee . 

i 

Balance brought forward from Sched¬ 
ule “D” ...' . $553.27 

5/6 of said balance due Cornelia V. I 

Fill and Elizabeth S. Fill in equal 
shares, under the will of Mason N. 

Richardson, viz. $461.06 

23 Less amount advanced. $185.00 

Less taxes paid from Dec. 1,1928 385.31 

Amount paid by trustee and to be ad¬ 
justed in future account. j 109.25 

i 

$570.31 $570.31 

j 

In addition to the above sum chargeable against the in¬ 
terest of the present beneficiaries of the realty income, their 
interest should be hereafter charged with taxes on Summer 
Home property from November 5, 1928. 

| 

Items Recommended to Be Paid by the Trustee and Cred¬ 
ited in Next Account. 

I 

i 

Kittie Crandell, extra compensation, as nursej.$100.00 

Guardian ad litem fee to Lloyd Anderson, Esq. $50.00 

GEO. FRANCIS WILLIAMS, 
Auditor, Supreme Court, D. C. 

Dec. 31, 1928. 

* i 


i 
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Fifth Principal Account of Charles S. Shrcve, Trustee , 
Under the Will of Mason N. Richardson , Deceased from 
4/1/27 to 11/30/28. 


Old Account. 

Dr. 

Balance of Trust fund in hand as 
report of Auditor, tiled Sept. 1, 

1927, consisting of: 

Bonds: U. S. L. 3rds @ 

$50.00 . 48.37 

Note: Secured 2nd DT on Lots 
45-46 Sq. 2553 (1801-11 Wvo- 
oming Ave.) Subject to 1st 1) 

of T of $50,000.00 . 40,000.00 

Note: Secured by D of T on 
Lot 23 Sq. 448 (1237 7 Street 

N. W.) . 8,000.00 

Cash: 

Seventh Street Savings 

Bank. 267.53 

National Savings & Trust 
Co., Clias. S. Slireve & 

Bates Warren . 1,414.47 

24 Cr. 

Miscellaneous Expenses. 

Cash Balance transferred from ex¬ 
pense and care of the widow. . . . 6,855.95 

Expense of reference to Auditor 250.00 

John R. Wright, undertaker, fu¬ 
neral and costs of interment, 
widow of testator, due. 305.00 


49,730.37 


7,410.95 


Balance of Principal forward, Personalty $42,319.42 

Balance shown as and of November 30, 1928. New Ac¬ 
count. 
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i 

i 


48.37 


40,000.00 

1,409.94 


861.11 

-- $42,3*19.42 

Real Estate. ; 

| 

i 

i 

Owing to real estate market conditions these estimates 
are entirely too high at the present time. 

Lot 837 Sq. of 516, 822 4 Street, i 

X. W. 2,000.00 

Lots 56 Sq. 506, 413 Richardson 

Place, N. W. 1,000.00 

Lots 805-806 Sq. 2554, 1862 Wyo- j 

ming Ave. 35,000.00 

3 acres, Summer House, Spring- 

field, N. H. .. 2,000.00 

Above being worth only about I 

$ 1 , 000 . 00 ." j 

Lots 45 and 64 Sq. 2553, improved 
bv 1S01-1811 Wyoming Avenue, ! 

formerly by me estimated at the 

sum of..$167,500.00 j 

First trust . 50,000 
Richardson 40,000 

- 90,000.00 


$77,500.00 | 

Richardson’s one half, estimate too 

high . 38,750.00; 

-j $78,750.00 


Personalty. 

Bonds: U. S. L. L. 3rds @ 50. . . . 
Note: Secured D of T on Lots 45-46 
Sq. 2553 (1801-11 Wyoming 

Ave.) subject to 1st Trust of 

$50,000 . 

Cash: 

Seventh Street Savings Bank 
Charles S. Shreve and Bates 
Warren, Nat. Savings and 
Tr. Co., one-half.. 


! 
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Mrs. Ada F. Richardson having died November 5th 1928, 
the wide and unlimited power of the trustee herein, to use 
the income and the principal for her, naturally terminated 
with her interment, so far as the principal of the estate is 
concerned. 

“B” 

Income Account. 

Mason N. Richardson and Bates Warren, Jointly. 

Dr. 

To Rents received from the War¬ 


rington Apts, from Apr. 1, 1927 

to Nov. 30, 28, inclusive. $17,565.00 

To rents received from the Wil¬ 
mington Apts, from Apr. 1, 1927 

to Nov. 30, 28, inclusive . 18,320.90 

To July 1, 1927 interest joint ac¬ 
count . 29.57 

Nov. 19, 1927 refund on broom.... .90 

Jan. 1, 1928 interest joint account 19.30 

To July 1, 1928, same. 12.80 


$35,948.47 

To one-half interest therein of 
Bates Warren, and a like one- 

half to Mason N. Richardson.. $17,947.23 


Income Account, Mason N. Richardson, Sole Owner. 

25 “C.” 

822 4 Street, N. W., 19 months to Nov. 

30, 28. property being vacant one 


month, @ $20.00. 380.00 

413 Richardson PI. 20 months to 
11/30/28 @ $15. 300.00 


1862 Wyoming Avenue, N. W.: 

June 30, 1927, net from 

H. L. Rust Co. 

Aug. 31, same . 


10.02 

62.25 










ELIZABETH S. FILL ET AL 


23 


Sept. 30, same. 129.00 

Oct. 30, same . 138.50 

Nov. 30, same . 133.20 

Dec. 31, same . 139.50 

Jan. 31, 1928, same .... 116.25 

Feb. 28, same . 134.50 

Mar. 31, same . 142.50 

Apr. 30, same . 142.50 

May 31, same . 135.00 

Jun. 30, same . 142.50 

Jul. 31, same . 124.00 

Aug. 31, same . 142.50 

Sep. 30, same . 139.00 

Oct. 31, same . 131.10 

Nov. 30, same . 142.50 


2,104.82 


$2,784.82 




Miscellaneous Receipts. 

Interest on Bank balances from March 
1, 1927 to September 1, 1928, inclu¬ 


sive 


Interest on said Liberty Loan Bond. . 
To interest on 2nd D of T note for 
$40,000 on the Warrington and Wil¬ 
mington : 

June 8,1927 .$1200.00 

Dec. 8, 1927 . 1200.00 

June 8, 1928 . 1200.00 

Interest on Weitzman note at payment 


141.83 

13.18 


3,600.00 

33.23 


3,778.24 


Totals: Gross incomes “B C and D’L 


24,537.29 
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Est. MNR. 


Cr. Income Disbursements, Otlier Than Apartments. 


Repairs: 





Potomac Elec. Power Co., 822 4 

Street $25.00. 

May 3, 1927. Baur, plumbing, 413 

Richardson PI. 

May 21, 1927. Foster, repairs, 413 

Richardson PI. 

Jun. 4, 1927. Baur, plumbing repairs, 

413 Richardson PI. 

Jun. 11, 1927. Foster, repairs, 413 

Richardson PI. 

Sep. 6, 1927. Baur, toilet, 1862 Wyo¬ 
ming . 

Dec. 1, 1927. Baur, 413 Richardson 

Place . 

Mar. 5, 1928. Baur, hydrant, 413 

Richardson Place . 

Apr. 5,1928. Baur, roof, 822 4 Street, 

N. W. 

Jul. 6, 1928. Gascli, electrical re¬ 
pairs . 

Oct. 2, 192S. Baur, chimney, 413 
Richardson — . 


13.75 

25.00 


15.00 


4.50 


3.00 


4.00 

4.00 

8.50 

5.00 

38.33 

11.00 


Insurance: 

Jul. 26, 28. Burglary, 1862 


Wyoming Ave. 30.25 

Jul. 14, 28. Household furni¬ 
ture . 11.95 


42.20 

Commission refunded $3.59, 

$3.14, $6.16 . 12.89 


29.31 


December 6, 1927. Mutual Fire Ins. 


Co. 7.15 

January 14, 1928. Same. 3.23 


June 8, 1928. Household furniture .. 
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26 "Water: 

May 10, 1927. Water rent 1862 Wvo- 

ming Avenue . 

Jul. 12, 1927. Same, 822 4 Street, 

X. W. .. 

Dec. 5, 1927. Same, 413 Richardson 

Place . 

July 28, 1927. Same, 822 4 Street. . 

Taxes, Sept., 1927, to June 30, 1928 (ex¬ 
cept apartments): 

Lot 56, Sq. 507 . 

837, S. 516 . 

805, 2554 .. 

806, 2554 . 

Personal: 

Mason X. Richardson . 

Ada F. Richardson. 

Summer Home, Xow Hampshire ... 
Sep., 1928, to June 30, 1929, all afore¬ 
said . 

Summer Home, Xow Hampshire. . . 

Miscel.: 

May 1927. Auditor 69th Rule. 

1928. Same. 

May 1927. Trustee’s Bond . 

Apr. 1928. Same . 

Jun. 22, 27. Clerk of the Court, 
U. S. Marshal summons to new 

parties . 

Jul. 29, 27. Clerk of the Court. 

Sep. 19, 27. PD. Lt. Col. Underwood 
matter of service on minor son in 

Xew Hamp. 

Oct. 6, 27. Municipal Court Costs, 

Haddon . 

Oct. 8, 28. Appraisal Xew Hamp. 

realty. 

Xov. 19* Register of "Wills . 

Xov. 20, Water Bill, 413 Richard¬ 
son Place . 


13.56 

j 

j 7.03 

6.36 
! 7.03 


22.00 

40.70 


•> 

ouo. 

107.10 


245.72 

45.46 

33.46 


/on. 


30.16 


i;o.oo 

|5.00 

156.67 

156.67 


10.00 

10.00 


8.86 


10.50 

4.50 
j .50 

6.36 


2,206.19 
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Disbursements 4 ‘F.’ ? 

The Warrington and Wilmington Apartments, owned in 
part by Bates Warren. 

All vouchers for these credits are in the offices of Bates 
Warren, Southern Building, where they have always been 
kept. The attached statements of Bates Warren, show 
each item, and reference is hereby made to pages and to¬ 
tals thereof, from April, 1927, to November 30th., 1928, in¬ 
clusive of both of said months. 

This year has been extremely heavy for the upkeep of 
the said apartments, the first trust of 50,000.00 became due 
and was renewed for live years, insurance premiums paid 
therefor, renewal charges, interest, taxes and repairs have 
all been kept up. 

Pages 2, 3 & 4 . $5,427.42 

0 <Sc 7 . 2,783.90 

9, 10. 11 & 12 . 6,958.90 

14, 15 & 16 . 4,648.44 

15, 19 20 5,006.37 

22, 25 & 24 . 2,603.46 

26 . 3,620.71 

Total .$31,049.20 

To one-half shares of Mason X. Richardson $15,524.60 

Disbursements “G.” 

Pare and maintenance of Ada F. Richardson: 

Paid Kittie M. Grandell, nurse for widow, Apr. 

11, 27 to Nov. 5, 28. 1,900.00 

Ohlora Brown, nurse, Aug. 15, 22, 27/8, 1927. 100.00 

Ruth Phillips, nurse, Sep. 18, 28 . 50.00 

Paid widow, care and support May 1, 27, to 
27 Oct. 1. 28. inch (a $300. Nov. 28, $250.00. 5,350.00 

Bates Warren rent apt. for widow May 1, 27 
to Nov. 1928 (ft 225. 2 months (a $200. and 
1 month Apr. 1927, (n $225.00. 4,450.00 
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Disbursements “H.” 

To Cornelia S. Fill and Elizabeth 8. Fill: I 

i 

Nov. 6, 1928 .100.00 

Nov. 22, rent of new apartment.|. . . . 85.00 

To outstanding current bills at the date of the 
death of Ada F. Richardson, who died oni No¬ 
vember 5th, 1928 . 1.... 132.55 


Recapitulation. 


$12,167.55 


Income account: 


B. 17,974.23 

C . 2,784.82 


D 


Disbursements: 

E houses .. 2,206.f9 

F apartments. 15,524.60 

G wards . 12,167.55 


$20,759.05 

3,778.24 

$24,537.29 


$29,898.34 

Recommended allowance to Charles 
S. Shreve, Trustee, 5% on amount 
disbursed. 1,494.90 


Disbursed . $31,393.24 

Received .. 24,537.29 


Amount charged against capi¬ 
tal .'. $6,855.95 

I 

Consents to Fifth Account, Filed hi/ Charles S. Shreve , 

Trustee on December 4, 1928. j 

i 

Filed December 31, 1928. 


# 


* 


* 


* 


* 


We the undersigned parties in interest under the last 
will and testament of Mason N. Richardson, deceased, be- 
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ing administered in tliis cause, do consent to the account 
of said trustee asjfiled in this Court on December 4, 1928, 
of which the attached is a copy. 

Dr. C. AY. R. 

H. E. S. 

S. R, O. 

28 C V. F. CORNELIA V. FILL, 

1 iifJirblnalhj (0 as Administratrix . 
ELIZABETH S. FILL, 

ADA F. CRAFFORD, 
HELEN P>. FILL, 

Heirs, Derisecs, Legatees, Est. 

Mrs. Ella S. I)u Bois, Deceased. 

Order Uatifyiuy Deport of Auditor. 

Filed March (5, 1929. 


Upon application of Charles S. Shrove, Trustee in this 

cause, and it appearing to the satisfaction of the Court that 

the report of the Auditor of this Court stating tlie fifth 

account of said trustee was bv said Auditor filed in this 

• • 

cause on the Mist day of December A. I). 1928, and that 
no objection lias been signified thereto, 

It is this (ith dav of March A. I). 1929, ordered and de- 
creed that said report and account be and the same hereby 
is ratified and confirmed. 

Bv the Court. 

PEYTON GORDON, 

, Justice. 


E. S. F. 
A. F. C. 
II. B. F. 


29 Deport of the Auditor 

Filed Mar. 17, 1930. 

******* 

To the Supreme Court of the District of Columbia: 

The Auditor, for report in the above-entitled cause, re¬ 
spectfully states as follows: 

1. Complying with the order of reference entered in this 
cause on January 24, 1930, the Auditor has stated the ac- 
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count of Charles S. Shreve, trustee under the last will and 
testament of Mason N. Richardson, deceased. This pro¬ 
ceeding involves the administration of the trust estate cre¬ 
ated by the last will and testament of the! aforesaid de- 
cedent, which will is dated May 29, 1919 and was duly ad¬ 
mitted to probate and record in the probate jbranch of this 
Court. 1 

2. Decedent bv his last will and testament gave all of 
his estate to Charles S. Shreve, in^trust to collect the in¬ 
come from both real and personal property and to pay 
the net proceeds thereof to Ada F. Richardson, widow of 
the testator, for and during her life, with power to use 
any or so much of the principal of the ical iand personal 
estate as the trustee should deem proper fori the care and 
support of the widow, in the event that the trustee should 
determine that the income was not sufficient for such care 
and support; and also gave the trustee during the life of 
the widow, power to sell, mortgage, etc. 

3. The record discloses that on November 14j> 1928, a sug¬ 
gestion of death of Ada F. Richardson, the widow, was tiled 
and a request made for a reference to the Auditor for an 
accounting. This request was granted and jthe Auditor 
stated an account and tiled the same December 31, 1928, 

which account was thereafter approved by the Court. 
30 4. After the death of the said Ada F.jRichardson, 

the trustee is directed to pay the net income from the 
real estate equally unto Cornelia V. Fill, testator’s wife’s 
mother, and the wife’s sister, Flizabeth S. Fill, for their 
joint lives and, from and after death of either!, to pay the 
said net income of the real estate to the survivor of them. 
The record discloses that Cornelia V. Fill, one of the afore¬ 
said life tenants, died January 14, 1930, and on February 
10,1930 a decree was entered substituting in saicj decedent’s 
stead as a party to this cause, Flizabeth V. Fill, executrix 
under the will of said deceased life tenant. Upon the death 
of the last survivor of said life tenants, the telstator pro¬ 
vided that both real and personal assets, and j“the unex¬ 
pended net proceeds therefrom, together with all! real estate 
and personal estate acquired by reinvestment, exchange, in¬ 
terest or otherwise, under this trust,” shall go to the said 
trustee, Charles S. Shreve, “in fee simple” in and upon cer¬ 
tain trusts, which will appear on reference to jdecedent’s 
will. 
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5. This cause is now before the Auditor to state the ac¬ 
count of the trustee and to recommend allowances for at¬ 
torney’s fees, trustee’s commissions, charges and disburse¬ 
ments, if any, and to show therein the receipts and dis¬ 
charges from certain real estate, the receipts and disburse¬ 
ments on a second mortgage held by the estate and the re¬ 
ceipts and disbursements on other property held by the es¬ 
tate, saving unto the parties, by proper proceedings, the 
right to have the will construed as to any such items, or 
construed as to anv other items as the Court mav deem 

V * 

proper. 

6. The Auditor proceeded as directed under the reference 

by holding a formal hearing on Wednesday, Febru- 
31 ary 19, 1930. The stenographic record of the said 
hearing is filed with this report. 

7. At the hearing, the trustee, Charles S. Slireve, Esq., 
appeared and after making statement as to the provisions 
of the trust created by decedent’s will, submitted an ac¬ 
count covering the period from December 1, 1928, to Decem¬ 
ber 31, 1929. 

8. In this account are listed collections and disbursements 

by the trustee during the said period. Among these dis¬ 

bursements appear certain items of repairs to the Warring¬ 
ton and Wilmington Apartments, one-half interest of which 
is owned by this estate and therefore one-half of such re¬ 
pairs are payable by t his estate. Included among the items 
ot repairs on the Warrington and Wilmington Apartments 
are the following items: 

Electrical repairs . $771.10 

Plastering, painting, and papering. . . . 3,101.80 

Plumbing. 075.60 

lioof and Concrete. 162.10 

Shades and awnings. 315.44 

Trusts share, % of.$5,026.04 $2,513.02 


These items the trustee represented he is of the opinion 
ou 1 d ^ c 1 i ti i ^^ ^1 against the principal and be reimbursed 
from the income over a period of three years, and this mat¬ 
ter, he represents, will be presented to the Court for its ac¬ 
tion when the Court will also be asked to construe dece- 
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dent's will as to whether the $40,000.00 mortgage is realty 
or personalty and to whom the income shall go and when the 
same shall be paid. The trustee also calls attention to the 
fact that arrangements have been made to install electric 
refrigerators in the apartments and that the Court will be 
asked to grant authority for payment of the trust's share 
of the cost, $1,840.00, from the principal to be!repaid from 
the income over a period of years to be jixed by the 
Court. I 

32 9. With regard to the above itemized; repairs, the 
situation is found to be unusual in view of the fact 

that the trustee had authority under the will to expend 
principal for the benefit of the widow of the testator during 
her lifetime, and that principal was so expended and that 
the above items of repairs may be considered as accumu¬ 
lated. There appears to be merit in the trustee's view that 
the charging of such items of repairs against the income 
at this time would be unfair and unjust. Itjis therefore 
recommended that these repair items be now charged 
against principal and be repaid to principal from income 
over a period of three years. 

10. Further representations were made at the hearing in 
regard to the $40,000.00 second deed of trust note secured 
on the Warrington and Wilmington Apartments. The 
trustee represents that the question as to whether this trust 
note is real estate or personal property will be presented to 
the Court and therefore the Auditor,has listed as directed 
by the reference, the said note and the incomje collections 
therefrom and proper expenses against the |income and 
principal in a separate schedule, entitled “Schedule ‘C\ 

• • i * 

Assets held bv trustee awaiting Court’s decision”. 

11. The order of reference directs the Auditor to recom¬ 
mend allowances for attorney’s fees and trustee's commis¬ 
sions, if any. At the hearing, the trustee claimed commis¬ 
sion on all funds passing through his hands at the rate of 
5 c /(, and stated that no claim would be made for attorney’s 
fees. The Auditor has found commission as claimed to be 
fair and reasonable and has recommended the £ame for al¬ 
lowance and lists the items in the schedules attached. 

12. From the testimony adduced at thejhcaring and 

33 from the record in this cause, the Auditor has stated 
the account of Charles S. Slireve, as trustee of the 
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aforesaid estate for the period beginning December 1, 1928 
and ending December 31, 1929. 

13. In Schedule “A", which is a schedule of the princi¬ 
pal account, the trustee is charged with the balance as shown 
by the Auditor’s prior report tiled December 31, 1928, gain 
on sale of Liberty Loan Bonds, cash transferred from 
Schedule “C”, proceeds from sale of furniture in the New 
Hampshire summer home and proceeds from sale of the 
New Hampshire summer home, while credit and allowance 
are recommended for fee to Lloyd Anderson, Esq., second 
deed of trust note for $40,000.00 secured on Lot 45 and 46 
in Square 2553, which is transferred to Schedule “C”, 
allowance to Kitty M. Crandall for nursing and Auditor’s 
fee, this reference, including expense of reporting and 
transcribing testimony, establishing a balance for future ac¬ 
counting. The Auditor has also listed in this schedule the 
real estate belonging to the trust. 

14. Schedule “B" is a statement of the realty income in 

* 

which schedule the trustee is debited with one-half share 
of the net rents from the Warrington and Wilmington 
Apartments, one-half interest on joint bank account, rents 
collected from 822 4th Street, Northwest, 413 Kichardson 
Street, Northwest, and 1862 Wyoming Avenue,'Northwest, 
income credited to this account from Schedule “C”, one- 
half refunds on insurance and one-half of forfeited deposit. 

15. Credit and allowance are recommended for one-lmlf 
of expense of operating and maintaining Warrington and 
\\ ilmington Apartments, expense of maintaining and oper¬ 
ating real estate other than the Warrington and Wil- 

34 mington Apartments, premium on trustee’s bond, 
Auditor’s fee for report filed under the provisions of 
Equity Rule 69, Court costs, payments to Cornelia V. Fill, 
and Elizabeth S. Fill, life tenants, adjustment made by 
trustee, commission to Charles S. Slireve, Esq., as trustee, 
and as a result of such allowances an overpayment to the 
income beneficiaries in the sum of $1,480.28 results. 

16. Schedule “C" is a statement of the other assets 
held by the trustee awaiting the Court’s decision, consist¬ 
ing of $40,000.00 deed of trust note and interest on the 
same for eighteen months and charged against this sum 
are items of one-half the income collected prior to the 
death of Ada F. Richardson, which is credited to the prin- 
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cipal account and one-half of the, income collected prior to 
the death of Ada F. Richardson which is credited to the 
income account, taxes paid on this fund and commission 
to the trustee, establishing a balance to bp held pending 
the decision of the Court. 

17. Schedule “D” shows two items of!income collec¬ 
tions on personal estate in the way of bank interest and 
Liberty Loan dividends which are held for future account- 

ing. * . . ! 

18. Before the hearing aforesaid, notices of this ref¬ 
erence and of the hearing were duly mailed to counsel of 
record and to the other parties named in a list herewith 
and furnished the Auditor bv the trustee. ‘ Such counsel 
and other parties named in said list have, in like manner 
been notified of the filing of this report and, of the amount 
of commission recommended for allowance Ito the trustee. 

19. All data, including vouchers in support of trustee’s 
memorandum, are filed herewith. 

Respectfully submitted: 

A. LEFTWICH SINCLAIR, 

! Auditor. 

Mar. 17, 1930. j 

i 

35 Account of Charles S . Shreve, Trustee, Under the 
Will of Mason M. Richard son , Deceased, for Pe¬ 
riod from December 1, 1928, to December 31, 1929. 

Schedule “A.” 

Principal Account. 

Dr. ' 

! 

Balance on hand as per report of the Auditor filed Decem¬ 
ber 31, 1928, consisting of: | 

3rd U. S. Liberty Loan Bonds. . $48.$7 

Deed of trust note secured on 
Lots 45 and 46, Square 2553, 
subject to a first trust of $50,- 

000.00 .. 40,000.00 

Cash on deposit in Seventh 

Street Savings Bank. 1,400.47 

One-half of cash deposited in \ 

National Savings and Trust 

3—5310a ! 
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Company, to the credit of 
Charles S. Shreve and Bates 

Warren . 861.11 

- $42,309.95 

Interest due on $40,000—2nd 
Trust note, November 5, 1928, 
date of death of Ada P. Rich¬ 
ardson, as per schedule B 465.50 

Carried forward. $42,775.45 

36 Brought forward. $42,775.45 

Gain on Sale of 3rd U. S. 

Liberty Loan Bonds: 

Sold at. $50.00 

Carried at. 48.37 1.63 

Household furniture in New 
Hampshire Summer Home, 

sold for. 300.00 

Proceeds of sale of Summer 
Home in New Hampshire 1,000.00 

Cr. 


Fee to Lloyd Anderson, Esq., guard¬ 
ian ad of Robert Duboise 

Underwood, recommended for al¬ 
lowance in prior report of the Au¬ 
ditor tiled December 31, 1928 . . $50.00 

Second deed of trust note secured on 
lots 45 and 46, Square 2553, trans¬ 
ferred to Schedule “C”. 40,000.00 

To Kittie M. Crandall, expense of 
nursing, recommended for allow¬ 
ance in prior report of the Au¬ 
ditor, filed December 31,1928. 100.00 

Auditor’s fee, this reference, includ¬ 
ing expense of reporting and trans¬ 
cribing testimonv. 250.00 

Balance, subject to charge for re¬ 
pairs, consisting of cash. 3,677.08 


$44,077.08 $44,077.08 
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Balance down.-. 

i 

Less repairs to be hereafter reim¬ 
bursed from income over a period 

of years. I 

J ! 

i 

Balance principal, for future ac¬ 
counting . 

j 

37 In addition to the foregoing 
assets, the following real es¬ 
tate belongs to this trust: j 

Estimated value of real estate 

as per report of the Auditor 

filed December 1, 1928. $78,750.00 

Less appraised value of Sum¬ 
mer Home in New Hampshire, 
sold. 2,000.00 


Said Realty Consists of: 

Lot 837, Square 516, 822 4th St., 

N. W. 

Lot 56, Square 506, 413 Richard¬ 
son PL N. W. 

Lots 805-806, Square 2554, 1862 

Wyoming Avenue. 

Lots 45-46, Square 2553, im¬ 
proved 1801-1811 Wyoming 
Avenue: 

Estimated at.. $167,500.00 
First Tr. . .. $50,000.00 
Richardson Tr. 40,000.00 90,000.00 


$76,750.00 

i 


j 

i 

i 


Estate’s half of 77,500.00 


$76,750 


00 


$3,677.08 

2,513.02 

$1,164.06 


$2,000.00 

1,000.00 

35,000.00 

38,750.00 

$76,750.00 
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38 Schedule “B.” 

Realty Income Account. 

Dr. 

One-half share of net rents from the 
Warrington Apartments from De¬ 
cember 1, 1928 to December 31, 

1929 . 5,034.00 

One-half share of net rents from the 
Wilmington Apartments from De¬ 
cember 1, 1928, to December 3, 

1929 . 5,034.00 

One-half interest on joint bank ac¬ 
count . 18.25 

Rents collected from 822 4th Street, 

N. W., 13 months at $20.00 per 

month . 2G0.00 

Rents collected from 413 Richard¬ 
son Street, Northwest, 12V1> 

months at $15.00 per month. 187.50 

Rents collected from 1SG2 Wvo- 
ming Ave., Northwest, 13 months 

at $150.00 per month. 1,950.00 

Income credited to this account, 
brought forward from Schedule 

“C” . 490.00 

One-half refund from Rust Com¬ 
pany, on insurance . 11.66 

Refund credit, insurance premium 7.52 

One-half forfeiture of deposit. 10.00 

Cr. 

One-half of expense of operating 
and maintaining Warrington and 
Wilmington Apartments from De¬ 
cember 1, 1928 to December 31, 

1929 . 

Expense of maintaining and oper¬ 
ating real estate other than the 
Warrington and Wilmington 


$10,581.93 
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Apartments, as follows: 

Commission 

to H. L. 

Rust .... 

.$97.50 

Repairs ... 

.235.88 

Insurance 

. 13.61 

Water rent 

. 38.66 

Taxes . 

.281.13 


666.78 


Carried forward . $13,500.20 $11,248.71 

39 Brought forward . $13,506.20 $11,248.71 

Premium on trustee’s bond. \ 156.57 

Auditor’s fee for report filed under S 

the provisions of Equity Rule 69. j 5.00 

Court costs . i 20.00 

To Cornelia V. Fill, (died January ! 

14, 1930) and Elizabeth S. Fill... j 2,750.00 

Adjustment made by Trustee, rec- I 

ommended in Auditor’s prior re¬ 
report . | 109.25 

Commission to Charles S. Shreve, 

Esq., as trustee, 5% on disburse- j 

mcnts, viz., 5% on $14,289.53 .... I 714.47 

Over-payment to income beneficia¬ 
ries . 1,480.28 


$15,004.00 $15,004.00 


Schedule “C.” 

Assets Held by Trustee Awaiting Court’s 


Decision. 


Deed of trust note secured on Lots 
45 and 46, Square 2553, subject to 

a first trust of $50,000.00. $40,000.00 

Interest received for period of 18 
months ending December 8, 1929. 3,600.00 


Cr. 


One-half income collected prior to 
death of Ada F. Richardson, No- 
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vember 5,1928, credited to princi¬ 
pal less trustee’s commission: 

One-half income col¬ 
lected .$490.00 

Trustee’s commis¬ 
sion . 24.50 

- $465.50 

One-half income collected prior to 
death of Ada F. Richardson, No¬ 
vember 5, 1928, credited to in¬ 
come . 490.00 

40 Commission to trustee, 5% on 
$3,600 less $490.00 trans¬ 
ferred to Schedule “B” on which 
commission is allowed in that ac¬ 


count, viz., 5% on $3,110. 155.50 

Taxes paid on personal estate. 107.69 

Balance on hand to be held pending 
decision of the Court. 42,381.31 


$43,600.00 $43,600.00 


Above balance consists of: 

Trust note . $40,000.00 

Cash . 2,381.31 


$42,381.31 


Schedule “D”. 

Income Collections on Personal Estate. 


Bank interest. $50.80 

Liberty Loan dividends. 6.38 

Balance on hand for future accounting. . $57.18 


A. LEFTWICH SINCLAIR, 

Auditor. 


Mar. 17, 1930. 
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41 Supplemental Report. 

Filed March 22, 1930. j 

i 

# # # * * # # 

i 

To the Supreme Court of the District of Columbia: 

i 

Supplementary to his report filed in this cause on March 
17, 1930, the Auditor reports as follows: j 

1. The trustee, during the period covered jby the Audi¬ 
tor’s report filed March 17, 1930, expended certain funds 
for repairs made to the Warrington and I Wilmington 
Apartments, properties in which this estate holds one-half 
interest. Certain items thereof were found to be unusual 
and the Auditor recommended in said report that items 
amounting to $2,513.02, be charged against the principal 
and reimbursed from income over a period of three years. 

2. In accord with this recommendation the balance of 

principal as shown in Schedule “A” of the report will be 
increased by adding thereto one-third of the expense of 
such items of repairs, viz., $837.67 for the yeajr 1929, mak¬ 
ing a balance of principal cash on hand for future account¬ 
ing in the sum of $2,001.73. I 

3. In Schedule “B” annexed to the said report, which 
schedule is a statement of income account, an overpayment 
of income to the beneficiaries in the sum of ; $1,480.28 is 
established. This overpayment will be extinguished by 
crediting the income account with two-thirds of the afore¬ 
said sum expended for repairs, viz., $1,675.35 leaving a bal¬ 
ance of $195.07 payable to the life tenants. j 

Counsel have this day been notified of the filing of this 
report. 

Respectfullv submitted. 

A. LEFTWICH SINCLAIR, 

| Auditor. 

Mar. 22, 1930. i 

7 j 

42 Petition to Construe Will of Mason N. Richardson 

and for Other Relief. j 

Filed March 31, 1930. j 

# # # # # # # 

i 

Your petitioner, Charles S. Shreve, Trustee, respect¬ 
fully represents: 
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1. That petitioner is a citizen of the United States and is 
a resident of this District, and files this petition as the duly 
appointed and qualified trustee of the last will and testa¬ 
ment of Mason N. Richardson, dated the 29th day of May, 
1919, and was duly proven and probated both as to realty 
and personalty. 

2. That the said Mason X. Richardson, died on the 7th 
day of November, 1921, and after proof of said will and 
probate thereof, in this Court, both as to realty and per¬ 
sonalty, and after the administration thereof in the Pro¬ 
bate Court, your petitioner then entered in this cause upon 
the trusts imposed upon him in said will. 

3. That at the time of the death of the said Mason X. 
Richardson he left surviving him as beneficiaries under 
said will: 

Ada F. Richardson, his widow, died November 5th, 

1928. 

Cornelia V. Fill, mother in law, died January 14th, 

1930. 

Elizabeth S. Fill, sister in law. 

Charles W. Richardson, brother, died August 25th, 

1929. 

Harriet R. Searle, sister. 

Susan R. Oswell, sister, 

Ella S. DuBois, sister, died January 29th, 1927. 

Ada Fill CrafTord, niece. 

Helen Brooke Fill, niece. 

Cornelia Fill, niece, who predeceased the testator. 

4. That the proper alignment of parties defendant, now 
is: 

1. Elizabeth S. Fill, Exrx. Est. Cornelia V. Fill. 

2. Elizabeth S. Fill, 1673 Columbia Road, X. W. 

3. Amy Small Richardson, Exrx. Est. Chas. W. 

Richardson. 

4. Amy Small Richardson, 2901 Grant Road, X. W. 

5. Harriet R. Searle, 1866 Wvoming Avenue. 

6. Susan R. Oswell, Mount Lake Park, Md. 

7. National Metropolitan Bank, Exrx. Est. Ella S. 

DuBois. 

8. James G. DuBois, 6705 45th Street, X. W. 

9. George B. DuBois, 1239 30th Street, X. W. 
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10. Isobell DuBois Hill, Mount Lake Park, Md. 

11. Robert DuBois Underwood, a minor, Naval 

Academv. j 

12. Lloyd M. Anderson, guardian ad litem, for said 

minor. 

13. Ada Fill Crafford, 24 Willway Avenue, Rich¬ 

mond. 

14. Helen Brooke Fill, Richmond, Va. i 


5. That during the lifetime of said Ada F. Richardson, 

widow of the deceased, Mason N. Richardson, this trustee 
provided for her every care and want, she being an invalid 
for seven years, and she being provided with an apartment, 
nurse, maid, food, clothing and medical attention, using 
both the income and the principal, and at all times has this 
trustee received the hearty cooperation of $11 parties in 
interest herein. I 

6. From November 5th, 1928, the date of ! the death of 
the said widow, this trustee has been managing the estate 
and appying the income to and for Cornelia V. Fill and 
Elizabeth S. Fill, the mother in law and sisteriin law of the 
testator. That the said Cornelia V. Fill, mother in law of 
testator, died on January 14, 1950, leaving -Elizabeth S. 
Fill as the sole surviving life tenant of the realty. 

7. That a copy of the will of the said decedent is hereto 

attached, dated the 29th day of May, 1919, marked “ Peti¬ 
tioner’s Exhibit A” and is hereby prayed to be taken and 
read as part of this petition as if again set forth therein in 
extenso. j 

8. That on March 17th, 1930, the Auditor of this Court 
stated the account of this Trustee, from December 1st, 1928 
to December 31st 1929, inclusive, and on March 22, 1930 the 
said Auditor filed a short supplement of said Account, and 
they are hereby referred to and made a part of this peti¬ 
tion as if set forth herein. The items of said account show 
several matters that this trustee wishes to place before 
the Court for a hearing, construction and final adjudication. 

9. That said Auditor’s report shows (March 17, 1930) 
principal: 

Second trust note (page 9).$40,000.00 

44 Cash ... L 1,164.06 

Real estate page 10. Gross rents, j 
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Lot 837 Sq. Sol6—822 4 Street, N. W., @ 

$ 20.00 . . . .. 

Lot 56 S(j. 506—413 Richardson PI. @ 

$15.00.* 

Lot- 805-806 — 2554—1862 Wyoming Avenue 

$150.00 . .... 

Lot- 45-46 — 2553—1801-1811 Wvoming: 
Warrington-Wilmington 

Apts. ...$167,000.00 

1st trust $50,000.00 
2nd trust, $40,000.00 

--- 90,000.00 


Richardson estate’s one 

half . $77,000.00 38,750.00 

Income on hand from $40,000.00 trust, as shown 

on page 18 of the Auditor's Report. 2,381.31 

These valuations are at present too high, especially the last 
three properties. It was necessary, during 1929 to spend 
almost the entire income to make replacements and accumu¬ 
lated repairs. Of course general repairs will have to be 
made in 1930. 

10. These two apartments were built in January 1909, at 
a cost of about $77,773.39 for the buildings, one contains 
284,600 cubic feet and the corner contains 248,600 cubic 
feet. They are not what are termed “fire-proof”. Al¬ 
though, at one time thev brought in an income of about 
$4,000.00 per year net for the estate, the income lowered, 
until the past year when there were vacancies and many 
repairs to be done. Conditions are now better. That the 
testator owned and held the said $40,000.00 trust on the 
said apartments. 

"Wherefore your petitioner prays: 

1. That the Court issue such process to answer as it shall 
find necessary herein, all parties being now in Court and 
all of age except one minor named herein. 

2. That the Court construe the last will and testament of 
the said Mason X. Richardson, deceased, dated the 29th 
dav of Mav, A. P. 1919, and attached hereto, as to the trus- 
tee and trustee's duties herein. 

3. That the report of the Auditor of this Court filed 
herein, March 17th, 1930, and his supplement thereto filed 
herein on March 22, 1930, be approved. 


2,000.00 

1,000.00 

35,000.00 
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4. That the Court decree whether or not the $40,- 

45 000.00 second trust (held by this estate, on the 
apartments, in the equity of which house$, this estate 

owns one-half over the first and second trusts) is real estate 
or personal property, under the will of the saidi testator. 

5. That the Court decree to whom and at what times the 
income from said $40,000.00 second trust shall be paid by 
this trustee. 

6. That the Court decree whether or not anyipart of the 
said $40,000.00 second trust is merged in the half interest 
of said interest of the testator in the equity in isaid apart¬ 
ments. 

7. That the Court decree whether or not the rule that the 
personalty of decedent shall exonerate the realty applies in 
this case as to testator, and said will, and said realty. 

8. That the Court decree how the one-fifth 'portion in 

remainder to Cornelia, Ada and Helen Brooke y\ 11, nieces 
of testator by marriage, is to be distributed ini testator’s 
estate, the said niece, Cornelia Fill having predeceased the 
said testator. j 

9. That the Court decree that the estate’s one-half share 
of the liabilitv for installing electric refrigerators in said 
apartments shall be charged against the principal, and sur¬ 
charged against the income in seven or more years pay¬ 
ments. 

10. That the Auditor’s calculation of $2,513.02 of the 
fixed accumulated repairs and replacements against the 
principal, to be repaid in three equal yearly payments from 

the income, be decreed and approved. j 

46 11. And for such other and further relief; as to the 
Court may seem meet and proper, and this petition 

warrant. i 

CHAS. S. SHREVE, 

Trustee. 

CHAS. S. SHREVE, 

Attorney for Petitioner. 


District of Columbia, To wit: 


T, Charles S. Shrevc, being first duly sworn on 
pose and say that I have read the aforegoing petition by 
me subscribed, and that I verily believe that the matters 
therein contained are true. j 

CHAS. S. SHREVE. 


oath de- 


i 
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Subscribed and sworn to before me this 31 day of March 
A. D. 1930. 

[notarial seal.] WM. L. GARDINER, 

' Notary Public, D. C. 

Exceptions to the Report of the Auditor. 

Filed May 9, 1930. 


Now conies Elizabeth S. Fill, one of the defendants 
herein and excepts to the report of the Auditor 
47 herein tiled on the 1st day of March, 1930, and his 
supplemental report herein tiled on the 22nd day of 
March, 1930, in the following particulars and upon the fol¬ 
lowing grounds: 

First. To those parts of paragraphs 8 and 9 of said report 
that provide that the sum of 82,313.02 on account of certain 
repairs and the sum of 81840.00 for intsailing electric refrig¬ 
erators in the two apartment houses therein mentioned to 
be first charged to principal, shall be reimbursed to princi¬ 
pal from income; during a period of years this defendant 
excepts because: 

(u) The said repairs, according to the report, are in the 
nature of “accumulated repairs’’ and should have been 
made during the lifetime of the life tenant Ada F. Richard¬ 
son and paid for out of the income then accruing because 
the terms of the trust required the trustee to use the net 
income, only, for the maintenance of said life tenant and 
allowed him full discretion to encroach upon the principal 
so far as necessary for that purpose. If said repairs had 
been made as they “accumulated" and paid for out of in¬ 
come, as contemplated by the trust, it would have been al¬ 
lowable for the trustee to take a corresponding sum from 
principal for the maintenance of said life tenant and they 
ought not now to be charged to the income accruing to 
another life tenant. 

(/>) The installation of said electric refrigerators is in 
the nature of a capital investment, enhancing the value of 
the property, and the cost should be charged to principal. 

Second. To that part of paragraph 16 of said report 
which describes Schedule “0" as a statement of the per- 
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sonal assets held by the trustee awaiting* the Court’s deci¬ 
sion, consisting* ot* a $40,000.00 deed of trust note and in¬ 
terest on the same this defendant excepts because: 

(a) By paragraph 8 of said report the question of 
48 whether said note is real or personal property is ex¬ 
pressly reserved for the Court and therefore para¬ 
graph 1G ignores this reservation and contradicts para¬ 
graph 8 and, also, paragraph 10, and Schedule D. 

(b) The description of said note as personal jproperty is 
erroneous because the same, being* in the hands of the owner 
(to the extent of one-half) of the real estate upon which 
said note is secured, the note is merged and becomes real 
estate. I 

Third. To that part of Schedule A which classifies the 
proceeds of sale of the Xew Hampshire real estate as per¬ 
sonalty this defendant excepts because: ; 

(a) The power of sale granted by the will does not op¬ 
erate to work a conversion during the lifetime of this de- 
fendant. 

Fourth. To Schedule B, this defendant excepts!because it 
fails to include any part of the interest on the'$40,000.00 
note mentioned in the report, whereas, for the reason stated 
in support of her second exception, it should have included 
all said interest accrued and collected after the' death of 
Ada F. Richardson. j 

Fifth. To paragraphs 1, 2 and 3 of the Supplemental re¬ 
port which relate to the same subject matter, this defendant 
excepts on the grounds stated in support of her fiifst excep¬ 
tion and for the further reason that paragraph three allows 
her and her co-tenant only two-thirds of theSncome from 
the estate for the vear 1929, whereas thev should be allowed 
all and allows them no part of the interest on the $40,000.00 
trust note described in the report, whereas they should be 
allowed all interest thereon accrued and collected after the 
death of Ada F. Richardson. j 

W. W. MILL AN, 

Attorney for Elizabeth S. Fill. 
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Decree 


Filed July 1, 1930. 


* 


* 


* 


* 


* 


* 


This cause came on to be heard at this term of Court 
upon the reports of the Auditor herein, filed on the 17th and 
22nd days of March, A. 1). 1930, the exceptions thereto filed 
by defendant, Elizabeth S. Fill, the petition of the plaintiff, 
trustee, for construction of the Will of Mason N. Richard¬ 
son, deceased, herein filed on the 31st day of March, A. D. 
1930, and the answers of the several defendants to the bill. 

Whereupon, upon consideration thereof it is this 1st 
day of July A. 1). 1930, ordered, adjudged and decreed that 
the cost of the said repairs to the real estate of said testa¬ 
tor, to the amount of $2,512.02, referred to in the said re¬ 
ports as accumulated repairs, having accumulated before 
the death of the widow of deceased, Ada F. Richardson,- 
though made thereafter, be charged against the income of 
testator’s estate accrued prior to the death of his said 
widow and to the extent, if any, that said income shall be 
insufficient, against the corpus of the estate; 

That the refrigeration referred to in said report is 
chargeable against the income from the real estate of the 
said testator as received. 

That the Court determines, upon a construction of said 
will, that it was the intention of the testator to give to the 
defendants, Cornelia Y. Fill, now deceased, and Elizabeth 
S. Fill, still living, for their joint lives and to the survivor 
of them for her life, the net income from both his personal 
and his real estate, after deducting all proper costs, charges, 
taxes, repairs, insurance and other expenses and that de¬ 
fendant, the said Elizabeth S. Fill, is entitled to the whole 
of such net income from and after the death of the 
50 said Cornelia V. Fill, and in her own right, to the 
extent she has not been paid, to one half of such of 
said net income as accrued after the death of the widow of 
the said testator and prior to the death of defendant, Cor¬ 
nelia V. Fill, and, as executrix of the estate of said Cornelia 
V. Fill, to the remaining one half, during said period, to the 
extent said life tenants have not been paid. 
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That the defendant, Elizabeth S. Fill’s fourth and fifth 
exceptions to said reports and so much of her first excep¬ 
tion thereto as relates to said accumulated repairs in the 
sum of $2,513.02, be and they are hereby sustained and 
that her second and third exceptions and heif first excep¬ 
tion except as it relates to said accumulated repairs be 
and they hereby are overruled, the said Auditor’s reports 
being* and the same are hereby in all other respects ratified 
and confirmed. ; 

By the Court. i 

JENNINGS BAILEY, 

I Justice. 


Notation of Appeal and Order Fixing Bond and Extending 

Time. ' ! 


Filed July 14, 1930. 


The defendants in the above entitled cause Isabel Dubois 
Hill, George Dubois, Harriet Searle, Susan Oswell and Amy 
S. Richardson, Executrix of the Estate of Charles \Y. Rich¬ 
ardson deceased, and the National Metropolitan Bank, 
Trustee under the will of Ella S. Dubois deceased, appear¬ 
ing by their attorney Charles II. Merillat, Robert D. Under- 
wood appearing by his guardian ad litem Lloyd: Anderson 
and Charles S. Slireve Trustee appearing in his proper 
person as Trustee, noted in open court an appeal 
51 from the decree passed here on the first diiy of July 
1930 construing the will of Mason N. Richardson 
deceased. And thereupon the Court fixed bond <>n appeal 
for costs only in the sum of one hundred dollars or a de- 
posit in lieu of fifty and to act as a supersedeas ilk the sum 
of ten thousand dollars. 

And thereupon the Court extended the time for submis¬ 
sion and settlement of the statement of evidence on appeal 
or of an agreed statement of facts to the 2nd day! of Sept. 
1930. " j 

JENNINGS BAILEY, 

Justice. 
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Memoranda. 

July 14, 1930.+—Deposit ($50) by Merillat in lieu of bond 
on appeal. 

July 14, 1930.—Citation on appeal issued to Elizabeth 
S. Fill and service accepted same day bv by \V. W. Millan— 
Attorney. 

July 14, 1930.—Citations on appeal issued to Ada Fill 
Crafford and Helen Brooke Fill Rhodes and service made 
on Julv 15, 1930 on Chas. II. Merillat—Attornev. 

July 16, 19301—Bond ($10,000) approved and tiled. 

July 25, 1930.—Statement of Evidence—tiled. 
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Assignments of Error. 
Filed Julv 25, 1930. 

• 7 


Come now Charles S. Shreve, Trustee, and the defend¬ 
ants Amy S. Richardson, Susan Oswell, Isabel D. Hill, 
George B. Dubois, James Dubois, Harriet Searle, Lloyd 
Anderson guardian ad litem, and National Metropolitan 
Bank, a corporation, by their attorney diaries II. Merillat, 
Charles S. Shreve acting in his own behalf as trustee, and 
for assignment of errors on appeal state that the Court 
below erred: 

1. In construing the will in question to bequeath a life in¬ 
terest in the personal estate to appellee Elizabeth S. Fill. 

2. In not holding that the will clearlv distinguished be- 
tween rights thereunder of the widow and the rights of the 
other two life tenants as to real estate and personal estate 
of decedent. 

3. In holding that defendant Elizabeth S. Fill is entitled 
to the whole of the net income of the estate after the death 
of Cornelia V. Fill and to one half of same after death of 
the widow and also in holding* that Cornelia V. Fill was 
entitled to one half of the whole net income after death 
of the widow of testator. 

4. In not charging the two life tenants surviving the 
widow with the repairs accumulated during the widow’s 
lifetime but made after her death. 
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5. In not holding that the cost of refrigeration should 
be paid out of principal and be replaced from income on 
realty. 


6. In sustaining Elizabeth Fill’s fourth exception to the 

Auditor’s report. j 

7. In sustaining Elizabeth Fill’s fifth exception to the 

Auditor’s report. 

_ i 

53 8. In sustaining Elizabeth Fill’s first|exception to 

the Auditor’s report as to $2,513.02 of j the accumu¬ 
lated repairs. 


C. H. MERILLAT, 
Attorney for Defendants Named. 
CHAS. S. SHREVE, 

In His Own Proper Person as Trustee. 


W. W. MILLAN, 


Attorney for Elizabeth Fill. 


Service of copy of foregoing made by registered mail on 
Ada Fill Crafford and Helen Brooke Fill by mailing same 
to their last known places of residence. 

C. H. MERILLAT, 
Attorney for Defendant$ Named. 

j 

Designation of Record. j 

i 

Filed July 25, 1930. j 


* # * # 




* 


# 


The Clerk in preparing the transcript of record on ap¬ 
peal in the above entitled cause will include therein the 
following: ! 

1. Bill of complaint with annexed will and annexed an¬ 
swer of all defendants. 

2. Report of Auditor and of account of trustee filed De¬ 
cember 31, 1928. 

3. Order of court of March 6, 1929 approving said re¬ 
port. I 

4. Report of Auditor and account of trustee filed March 

17, 1930. j 


4—5310a 


i 
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5. Supplemental Report of Auditor filed March 22, 1930. 

6. Petition of Charles S. Shreve, Trustee, to construe 
will. 

7. Exceptions of defendant, Bessie Fill, to said 
54 Report and Supplemental report filed in March 1930. 

S’. Order and decree of court of July 1, 1930. 

9. Abstract of testimony of hearing before Auditor or 
agreed statement of facts (to be furnished). 

10. Memo of notation of appeal in open court and of 
furnishing of cost bond and supersedeas bond. 

11. Memo of filing and service of citations on appeal. 

12. Assignments of Error. 

13. This designation of record. 

C. H. MERILLAT, 

Attorney for Certain Named Defendants , 

Amy S. Richardson, Harriet E. SearJe et at. 

CHAS. S. SIIREVE, 

In His Own Proper Person as Trustee. 


Service of copy of foregoing acknowledged this 25th day 
of July 1930. 

W. W. MILL AN, 
Attorney for Elizabeth Fill. 


Service of copy of foregoing made by registered mail on 
Ada Fill Crafford and Helen Brooke Fill bv mailing same 
to their last known places of residence. 

C. II. MERILLAT, 
Attorney for Defendants Named. 


Memoranda. 


September 2, 1930.—Statement of Evidence submitted. 
October 10, 1930.—Statement of Evidence signed. 

55 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 54, both inclusive, to be a true 


I 
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and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 41050 in Equity, wherein 
Charles S. Shreve, Trustee, is Plaintiff and AdajF. Richard¬ 
son et al. are Defendants, as the same remains upon the 
files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 14th day of October, 1930. i 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

! Clerk. 


56 Filed Jul. 25, 1930, Frank E. Cunningham, Clerk. 

i 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

i 

i 

Equity. No. 41050. 

i 

! 

Chakles S. Shreve, Trustee, Plaintiff,! 

vs. I 

i 

Ada F. Richardson, Cornelia V. Fill, Elizabeth S. Fill, 
Ella S. Du Hois, Charles W. Richardson, Harriet E. 
Searle, Susan R. Oswell, Ada Fill Crafford, Helen Brooke 
Fill, Defendants. % I 

i 

Statement of Evidence. 

The above entitled cause came on for hearing before Mr. 
A. Leftwich Sinclair, Auditor of the Supreme Court of the 
District of Columbia, on February 19, 1930, underjan order 
of reference made by the court Januarv 24, 1930. There 
were present the trustee, Mr. Shreve, and Charles H. Meril- 
lat representing Amy Small Richardson, and George B. 
Dubois representing himself. 

The 6th account of the trustee was presented and Mr. 
Shreve stated that he had filed an account each year and 
had the consent of the family to each account before filing 
it up until last year, when Mrs. Dubois, one of the sisters 
of the deceased, died. ! 
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After calling attention to the provisions of the will, Mr. 
Shreve stated that the death of the widow on November 5, 
1928, raised certain issues which lie desired to present. 
The estate, Mr. Shreve testified, consisted in part of what 
he had listed under a separate item, a second deed of trust 
on Lots 45 and 46 in Square 2553 of $40,000.00. That prop¬ 
erty which was improved by two apartment houses known 
as the Warrington and Wilmington was subject to a first 
deed of trust of $50,000.00. Mr. Richardson had owned the 
ground on which the apartments were erected and entered 
into an agreement with Mr. Warren whereby a first trust of 
$50,000.00 was to be placed on the ground for the purpose 
of raising the money with which to build the apartment 


houses. Then Mr. Richardson and Mr. Warren made a sec¬ 
ond deed of trust to secure $40,000.00 of notes to represent 
the value of the ground and the party making these second 
trust notes transferred them to Mr. Richardson so that Mr. 
Richardson held the second trust on the property. The con¬ 
tention was whether the second trust constituted real estate 
or personal property and he, therefore, had asked the court 
to include in the reference a direction to the Auditor 
57 to separate the items in his report so that he, as trus¬ 
tee, could present the matter to the court by petition 
and have the court decree the parties entitled to the income 
from the mortgage. He had stated his account along those 


lines so that the items could be set out. 

Mr. Shreve testified that last year was probably the most 
tragic year in apartment house renting in tlie District of 
Columbia, including these apartments. In May, June and 
July thev had as many as ten apartments vacant and other 
tenants have given notice thev were going to leave. He and 
Mr. Warren were confronted with a situation where they 
were not going to have sufficient income to pay the interest 
on the trusts. Witness took the matter up with represen¬ 
tatives of Mr. Warren and thev decided to immediatelv im- 
prove the apartment house, to make repairs that probably 
should have been done and they papered and painted it 
throughout, not only the apartments but the halls, im¬ 
proved the landscape on the outside and promised tenants 
if they would stay they would put in refrigeration. This 
had all been done since the last report and all of these re¬ 
pairs were done in this short space of time primarily to save 
the principal and should not be charged against the life ten¬ 
ant because the repairs did save the building. 
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He desired to show the Auditor from page two of the 
account how the repairs had gone down in July; and August 
to $725 for one apartment house and to $794.80 for the other, 
the second of the apartment houses having rentals of only 
$687.50 the following month. That was what he called below 
sea level. The properties were not bringing in enough to 
carry themselves. The last statement which was not in¬ 
cluded in the account showed that for January they had re¬ 
ceived $991 from the Wilmington and $1100 from the War¬ 
rington and that things were on their feet agaiin. 

Refrigeration was being installed but was not; completely 
installed. All tenants had not signed up. They were start¬ 
ing off with the idea the tenants were going to pay $3 per 
month per apartment for use of the refrigeration but he 
felt sure from his experience that item of receipt would be 
gradually wiped off and that refrigeration would be sup¬ 
plied the same as heat now is and that they would fool them¬ 
selves if they thought they were going to collect $3 a month 
for refrigeration. By the expenditures they had made they 
had last January only one apartment vacant inj the War¬ 
rington and no apartment vacant in the Wilmington. The 
refrigeration apparatus company estimated the life of re¬ 
frigeration apparatus at seven years but he had .estimated 
it at five years to be on the safe side. The item in the 
58 account for papering, painting and plastering was 
$3,101.80 and was a very reasonable charge. 

While the account was in the hands of the Auditor on 
December 8th $1,200.00 had come into his hands for the first 
six months interest on the $40 000.00 note. Four months 

7 I 

and twenty days of that should not be charged against the 
life tenant because Ada F. Richardson had died on Novem¬ 
ber 5th. Her share was one-half of that interest, j 

In some years each party, Bates Warren and Hr. Rich¬ 
ardson’s estate, had each received $4,000 from the apart¬ 
ment building and that amount had kept up for several 
years but had been gradually going down. The mother-in- 
iaw, Mrs. Cornelia Fill, died on January 14, 1930,! leaving 
her daughter the present life tenant who is also ejxecutrix 
of her mother’s estate. Dr. Charles W. Richardson, a 
brother of the testator, had died in August 1929, and his 
widow was the executrix and sole beneficiary of his will and 

I 

Mr. Merillat was appearing for her. j 


i 
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Mr. Shrove testified lie had had put up to him how much 
lie thought he could pay the life tenants each month for 
them to live on and had told them he could pay $250.00 a 
month but when lie stated the account he found he had over¬ 
paid them and that payments to them would have to be held 
up until they made up what witness had overpaid them. 

Mr. Shrevc said he had also credited the estate $3,600 

paid on the $40,000 second deed of trust note. That note 

was about five vears old. It had been renewed two vears 

• % 

ago and kept alive by keeping up the interest. He had not 
signed a renewal this year because he was wondering 
whether he should hold it as overdue and let it run along or 
get Mr. Bates Warren to renew. 

In answer to Mr. Merillat, witness stated that Mr. Rich¬ 
ardson had owned the land and Bates Warren had gone into' 
the enterprise with Mr. Richardson of building the two 
apartments on the land. They had borrowed sufficient 
money to build the apartments and gradually cut the amount 
down to the first trust. The second trust had been signed 
by Richardson and Warren to a third person who had en¬ 
dorsed the second trust notes over to Mr. Richardson to 
secure Richardson for the land Richardson had put into the 
deal. Mr. Richardson and himself had always kept this as a 
separate account. The two life tenants, as the account 
showed, had been made an overpayment of about $1,400 
which would come back in next vear's account. The health 
of the remaining life tenant was poor. lie felt that 
59 whatever was overpaid to the life tenants should be 
charged against them. Mr. Warren had been as dis¬ 
appointed as witness that they did not get any income from 
the apartment last year but had gone into the matter with 
witness and the property was income producing at present. 
In his opinion, the repairs should be adjusted on a three 
years' amortization basis and the refrigeration on the seven 

vears' amortization basis. 

• 


Be it remembered that the foregoing contains the sub¬ 
stance of all the evidence given on the hearing of this cause 
as the testimony which had been given before the Auditor 
and that no other 1 evidence was taken and in order that the 
same may be preserved and made of record this statement 
of evidence is duly stated, approved and signed and ordered 
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to be made of record in the above entitled ca|use this 10th 
day of October, 1930. | 

By the Court: 

JENNINGS BAILEY, 

I Justice. 

I 

To W. W. Millan, Esquire, Fendall Bldg*., Wash. D. C., 
Attorney for Elizabeth Fill, Ada Fill Craffbrd, 24 Will¬ 
way Ave., Richmond, Ya., Helen Brooke Fill Rhodes, 
Rhodes Park Drive, Hendersonville, N. C.: j 

Please take notice that the foregoing stateijnent of evi¬ 
dence will be called to the attention of the court;for submis¬ 
sion and settlement, in accordance with the order passed 
by the court under date of July 14, 1930, on Tuesday, Sep¬ 
tember 2, 1930, at 10 a. m. or as soon thereafter as counsel 
may be heard. ! 

C. II. MERILLAT, 

At to me if for Defendants Named. 

CHAS. S. SHREVE, 

In Ills Own Proper Person as\ Trustee. 

I 

Service of copy of foregoing made by registered mail on 
Ada Fill (-rafford and Helen Brooke Fill by mailing same 
to their last known places of residence, this 23th day of 
Julv, 1930. ! 

C. II. MERILLAT, 

Attorney for Defts. Named. 

i 

Service of copy of foregoing acknowledged this 25th day 
of July, 1930. 

W. W. MILLAN, 

Attorney for Elizabeth Fill. 


Submitted Sept. 2, 1930. 


JESSE C. ADKINS, 

I ustice. 


Endorsed on cover: District of Columbia Supreme 
Court. No. 5310. Isabel Du Bois Hill, George Du Bois, 
Harriet Searle et al., appellants, vs. Elizabeth S. Fill, Ada 
Fill Crafford and Helen Brooke Fill Rhodes. Court of Ap¬ 
peals, District of Columbia. Filed Oct. 17, 1930. Dfenry W. 
Hodges, Clerk. j 
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IN THE 


Conrt of Appeals of the District of Colombia 


No. 5310. 


ISABEL DU BOIS HILL, G-EORGE DU BOIS, 
HARRIET SEARLE, ET AL., 

APPELLANTS, j 

vs. | 

i 

ELIZABETH S. FILL, ADA FILL CRAWFORD, 
AND HELEN BROOKE FILL RHODES, i 

APPELLEES. • 


BRIEF OF APPELLANTS. 

i 

1 

This cause is an appeal from a decree (Rec., p. 
46) overruling an auditor’s report and sustaining 
exceptions thereto filed by the appellee, Elizabeth 
S. Fill, the surviving life tenant of the estate of the 
late Mason N. Richardson. ! 

The appeal involves primarily a construction of 
the will of Mr. Richardson, long a member of this 
bar. 

This will, as to the matters here material, appoints 
Charles S. Shreve trustee of the estate, real and 
personal, I 




9 


“To collect the income, rents, issues and 
profits thereof, from time to time, and after 
deducting all proper charges, costs, taxes, 
insurance and repairs, to pay the net proceeds 
thereof unto mv beloved wife Ada F. Rich- 
ardson, for and during her life, with the privi¬ 
lege on the part of my wife to occupy any 
part of said real and said personal estate, and 
to use the same as she may deem proper, dur¬ 
ing her said life, with full power and title to 
mv said trustee to sell, and convev in fee sim- 
pie, mortgage, invest, and re-invest any part 
or all of my said estate, real and personal, as 
he shall deem best for the trusts herein im¬ 
posed. And further with full power to said 
trustee to use any or so much of the principal 
sum of my said real and personal estate, as 
he shall deem proper for the care and sup¬ 
port of my said wife, in the event that he shall 
determine that the income is not sufficient for 
the care and support of my said wife, without 
liability on the part of the purchaser, mort¬ 
gagee, grantee, or donee to see to the appli¬ 
cation of the money expended in the purchase 
thereof, or investment therein.” 

It then provides: 

VAt and from the death of my said wife, 
Ada F. Richardson, my said trustee shall pay 
the net income, rents and profits from my said 
real estate, after deducting all proper costs, 
charges, taxes, insurance and other expenses 
unto and equally between my wife’s mother 
Cornelia V. Fill and her sister Elizabeth S. 
Fill, for and during their joint lives, and from 
and after the death of either my said mother 
in law and sister in law, to pay the said net 
income unto and to the said survivor of them, 
my said mother in law and my said sister in 
law.” 
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It then provides that after the death of the last 
survivor of the three there is bequeathed to Trustee 
Shreve 

i 

“All my said estate, both real and personal, 
whatsoever and wheresoever, of which I shall 
die seized and possessed, and the unexpended 
net proceeds therefrom, together with all real 
estate and personal estate acquired by him by 
reinvestment, exchange, interest, or other¬ 
wise,” i 

i 

in trust to convert all of same into cash and 

i 

“to distribute the net proceeds thereof and 
therefrom from time to time as follows: 

“One fifth each to a brother Charles W. 
Richardson and three sisters Ella S. Dubois, 
Harriet Searle and Susan R. Oswell and the 
remaining one fifth equally between three 
nieces of testator’s wife, Cornelia, Ada ahd 
Helen Fill.” j 

I 

Of the three nieces Cornelia predeceased testator. 

Much of the largest part of testator’s estate con¬ 
sisted of a half interest in two apartment houses at 
1801 and 1811 Wyoming Avenue, these being valued 
at $69,900 and $64,134, respectively (p. 3), and a note 
for $40,000 secured by a second trust on 1801 and 
1811 Wyoming Avenue aforesaid. The ground at 
1801 and 1811 Wyoming Avenue had come to testator 
unencumbered from his father’s estate and the 
$40,000 second trust note aforesaid represented the 
purchase value of this ground, testator and Bates 
Warren improving the lots with two apartment 
houses under an arrangement between them whereby 
Mason Richardson contributed the ground and took 


i 
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back the $40,000 second trust thereon, and then Rich¬ 
ardson and Warren on first trust borrowed the 
money wherewith to erect the apartment houses as 
half owners, each of the two apartment houses sub¬ 
ject to the building loan or first trust owed by them 
jointly and subject to the $40,000 second trust note 

held bv testator. 

* 

How all parties interested regarded this second 
trust of $40,000, whether to be treated as real estate 
or personal estate, is shown following probate of the 
will bv a suit in equitv filed bv Trustee Shreve to 
have the equity court take jurisdiction to administer 
the trusts. All parties to this appeal, as well as 
the wife and mother-in-law, now deceased, appeared 
and consented to the equity court taking jurisdic¬ 
tion, each stating he or she had read the trustee’s 
bill (p. 8). 

By this bill in equity, with the will annexed, Trus¬ 
tee Shreve set forth the real estate left bv decedent 

* 

(p. 3) and then set forth the personal estate, nearly 
all in the form of promissory notes, including the 
aforesaid $40,000 second trust note (p. 4, para¬ 
graph 7). 

The trustee having the entire estate in his hands 
and the will clearly manifesting that it was testator’s 
intention that his wife, who was an invalid (p. 41) 
and had living with her testator’s mother-in-law, 
Cornelia V. Fill, and sister-in-law, Elizabeth S. Fill, 
should have every care and attention and the right 
to use both income and principal if need be of testa¬ 
tor’s estate, the trustee with consent of testator’s 
brother and sisters proceeded to manage the estate 
as to him seemed best to assure sufficient income 
therefrom for the widow’s needs, using principal 
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and income to this end (p. 41, par. 5) and permitting 
repairs to the real estate to accumulate (p. 31, Audi¬ 
tor’s Report, paragraph 9) so as to swell income, as 
apartments were in demand and repairs could be 
postponed. 

Testator died November 7, 1921 (p. 2). Eds in¬ 
valid wife followed him November 5, 1928 (p. 10) 
and her death was suggested on November 14 in the 
equity cause to administer the trusts of the tvill 
(p. 9) when Trustee Shreve filed his fifth account 
and had same referred to the auditor (p. 9). 


Auditor Williams’ Report. 


The auditor, George Francis Williams (p. 14), had 
presented to him the will and the facts as to the 
trustee’s administration of the estate. In his report 
the auditor noted the fact that under the will the 
net income from all the estate, real and personal, 
was to be paid by the trustee to the widow with 
power to use principal in the trustee’s discretion 
and that “ after the death of Ada F. Richardson the 
trustee is directed to pay the net income from the 
real estate only” to testator’s mother-in-law and sis- 
ter-in-law and the survivor of them; and that upon 
the death of the last life tenant the testator gave all 
of his estate, real and personal, and “ the unexpended 
net proceeds therefrom together with all real estate 
and personal estate acquired by reinvestment, ex¬ 
change, interest or otherwise, under this trust” to 
the Trustee Shreve to convert into cash and disf 
tribute (par. 7, p. 10). 

The auditor then said that the widow having died 
leaving the two life tenants surviving j 


i 
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“the question arises what is to be done with 
the income of the personal property during 
the remainder of the life of the said surviving 
life tenants and the survivors of them. The 
auditor is of the opinion that the trustee 
would have the right to allow all of the net 
income from the personal property to accu¬ 
mulate until the death of both of said Corne¬ 
lia V. and Elizabeth S. Fill, paying during 
the life of said life tenants, or either survivor 
of them, only the income of the real estate to 
them and the survivor of them, and upon the 
death of the survivor of them, then to proceed 
with his trust as outlined in the will by con¬ 
verting into cash all of the property not then 
in that form and dividing the net proceeds 
of all of the property, including the accumu¬ 
lated income from the personal property, into 
five equal parts as directed by the will, and 
then distribute it after deducting proper costs, 
charges and expenses. However, the auditor 
is of the further opinion that, in the discre¬ 
tion of the trustee, he would have the right 
to distribute the net income of the personal 
property, from time to time as it comes into 
his hands or becomes available, to and among 
the brother and the sisters of the testator and 
the nieces of the testator’s wife, and their re¬ 
spective personal representatives in case of 
the death of any of them, or to assigns, and 
this on the theory that there is no reason for 
postponing the distribution of income of per¬ 
sonal property until the death of the survivor 
of the mother and sister of testator’s wife, 
since they have no interest therein and no 
other person has interest therein, except the 
brother and sisters of the testator mentioned 
in the will and the three nieces of his wife also 
mentioned in the will. 
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‘‘ 9. There is another question suggested by 
the trustee with respect to notes secured by 
the second deed of trust in the sum of 
$40,000.00 secured on an apartment house or 
houses in which the testator had one-half in¬ 
terest, the other half interest being held by 
Bates Warren. This deed of trust and inter¬ 
est in apartment houses are both assets of the 
trust estate. The auditor is of the opinion 
that there was no merger of the interest in 
the apartment house with the ownership of 
the note secured by the said second deed of 
trust, for several reasons; one, being that the 
rule of merger which applies in mortgages 
does not apply to the same extent if at all in 
the case of a deed of trust. Another is fhat 
the intention of the deceased seems to be very 
clear to separate his interest so that he would 
have as real estate a one-half interest in the 
apartment house, subject to the two deeds 
of trust, and that he should hold as personal 
property, the encumbrance on the apartment 
house in the sum of $40,000.00. Therefore, 
in the opinion of the auditor, the interest of 
the estate in the encumbrance of $40,000.00 is 
personal property; and the result, of course, 
is to reduce the amount of the income frbm 
the real estate and increase the income from 
the personal property accordingly. As a mat¬ 
ter of safety or for security to the trustee, 
an order of court is suggested by the auditor, 
instructing the trustee in the premises, which 
apparently he could secure in the pending 
equity suit on both of the points of law above 
mentioned. 

“10. In the opinion of the auditor, another 
reason why the $40,000.00 encumbrance should 
be treated as personal property, is that the 
deceased had only a one-half interest in the 
real estate on which it is secured, while he 
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had the entire ownership of the notes secured 
by the deed of trust in question. 

“11. It mav also be noted that the will 
shows a clear intention on the part of the 
testator to prevent an equitable conversion of 
his real estate into personal property from 
taking effect until the death of the last sur¬ 
vivor of his wife, his wife’s mother and his 
wife’s sister, Elizabeth Fill, and that upon 
the death of all three of them, such equitable 
conversion would at once take effect.” 

The auditor stated in a very careful, thorough 
manner the trustee’s account in accordance with his 
report (pp. 15-27). 

The auditor’s report was consented to by testa¬ 
tor’s mother-in-law and by all three of the appellees 
in this cause (p. 28) and by testator’s brother and 
three sisters, they consenting by initialing their 
consents (p. 28). 

The auditor’s report was duly ratified by the 
court (p. 28). 

On January 14, 1930, the mother-in-law, Cornelia 
V. Fill, died (p. 29), leaving surviving of the three 
life tenants of Mason Richardson’s will only his 
sister-in-law, Elizabeth S. Fill (p. 29). The trustee 
filed his next annual report and same was referred 
to the auditor, Mr. A. Leftwich Sinclair having suc¬ 
ceeded Mr. Williams. 

Auditor Sinclair’s Report. 

In his report the auditor took the same view as 
Auditor Williams as to the will directing the trustee 
to pay to the life tenants (other than the widow) 
the net income from the red estate only (par. 4, p. 



I 
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29) and providing that upon the death of the last 
life tenant “that both real and personal assets and 
the unexpended net proceeds therefrom, together 
with all real estate and personal estate acquired by 
reinvestment, exchange, interest or otherwise under 
this trust” shall be divided into five equal parts for 
the final beneficiaries named. 

The auditor referred to some $5,026.04 of items of 
repairs to the apartment houses at 1801 and 1 1811 
Wyoming Avenue which had been allowed to accu¬ 
mulate and then his report continued: 

i 

“These items the trustee represented he 
is of the opinion should be charged against 
the principal and be reimbursed from the 
income over a period of three years,; and 
this matter, he represents, will be presented 
to the Court for its action, when the Court 
will also be asked to construe decedent’s 
will as to whether the $40,000.00 mortgage is 
realty or personalty and to whom the income 
shall go and when the same shall be paid. I The 
trustee also calls attention to the fact that 
arrangements have been made to install elec¬ 
tric refrigerators in the apartments and that 
the Court will be asked to grant authority for 
payment of the trust’s share of the cost, 
$1,840.00, from the principal to be repaid 
from the income over a period of years to be 
fixed by the Court. j 

“9. With regard to the above itemized re¬ 
pairs, the situation is found to be unusual in 
view of the fact that the trustee had authority 
under the mil to expend principal for the 
benefit of the widow of the testator during her 
lifetime, and that principal was so expended 
and that the above items of repairs may be 
considered as accumulated. There appears! to 

i 

i 
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be merit in the trustee’s view that the charg¬ 
ing of such items of repairs against the in¬ 
come at this time would be unfair and unjust. 
It is therefore recommended that these repair 
items be now charged against principal and 
be repaid to principal from income over a 
period of three years. 

“10. Further representations were made at 
the hearing in regard to the $40,000.00 second 
deed of trust note secured on the Warrington 
and Wilmington Apartments. The trustee 
represents that the question as to whether this 
trust note is real estate or personal property 
will be presented to the Court and therefore 
the auditor has listed as directed by the refer¬ 
ence, the said note and the income collections 
therefrom and proper expenses against the 
income and principal in a separate schedule, 
entitled ‘ Schedule “C,” Assets held by trustee 
awaiting Court’s decision.’ ” 

Auditor Sinclair then stated the account so as 
clearly to separate matters and leave the account in 
such shape that the trustee might ask a construction 
of the will for his “safety and security,” as sug¬ 
gested by Auditor Williams (Rec., p. 12) and so the 
surviving life tenant, Elizabeth S. Fill, might raise 
claim if she desired that the will left her for life all 
income, real and personal, and that she might attack 
applying income to repairs that should have been 
made in the widow’s lifetime if she so chose. 

The auditor stated the account, under all the cir¬ 
cumstances, so that the cost of accumulated repairs 
should be repaid out of income spread over a period 
of three years and so that the cost of modernizing 
and now making readily rentable the apartment 
houses by installing electric refrigeration should be 
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paid out of income spread out over a period of seven 

vears instead of taking same out of the income of 

the real estate immediatelv to the detriment of the 

•/ 

surviving life tenant Elizabeth Fill’s income. 

With this the appellants do not complain, even 
if in legal strictness they might do so. 

The trustee and appellant Shreve for his ^safety 
and security” filed a petition to construe the will 
and for other relief (pp. 39-40), setting up the facts. 

The appellee surviving life tenant filed exceptions 
to the auditor’s report (pp. 44-45). By these excep¬ 
tions claim was made that the will properly con¬ 
strued gave the surviving life tenant an interest in 
both real and personal estate and the income there¬ 
from; that the $40,000 second trust note on the 
apartments was real estate and not personal estate 
on the doctrine of merger; that the repairs Which 
had been permitted to accumulate (for benefit of the 
widow) in the widow’s lifetime should have; been 
made at the time during the widow’s lifetime and 
while they might have then been paid for out of prin¬ 
cipal, when now made, they should not be charged 
to income during the surviving life tenant’s lifetime 
and that refrigeration went to enhance the value of 
the property and its cost should be charged to prin¬ 
cipal (pp. 44-45). 

The Court on the matter coming before it passed a 
decree (pp. 46-57) holding with the exceptants as to 
practically all matters. It held that the will gave to 
the mother-in-law and the sister-in-law and each of 
them the net income from all estate, both real and 
personal, ignoring the clearly marked distinction 
expressed by the terms of the will and held the sur¬ 
viving tenant entitled to be now paid what she had 
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not been paid. It held the “accumulated repairs” 
should be charged “against the income of testator’s 
estate accrued prior to the death of his said widow 
and to the extent, if any, that said income shall be 
insufficient, against the corpus of the estate.” 

As to refrigeration, the decree directed that it “is 
chargeable against the income from the real estate 
of the said testator as received” (p. 46). 

All the appellants in open court noted an appeal 
from this decree (p. 47) and perfected same, filing 
assignments of error which are here urged (p. 48) 
and a short statement of evidence (pp. 51-55), same 
being made in order that the Court might have a 
clear view of the situation and of the course of the 
trustee with reference to repairs, refrigeration, the 
rental situation and the clear segregation of the 
$40,000 second trust note as being personalty and 
not real estate. 


Argument. 

It is respectfully submitted that the report of 
Auditor Williams was correct, was acquiesced in by 
all parties as being well founded and that the decree 
of the Court violates the clear intention of testator’s 
will, makes for him a will which he never made for 
himself and violates all canons of construction by 
insertion in a plain, clear and unambiguous will of 
words never written therein by testator as to the 
interest he desired his mother-in-law and sister-in- 
law to have and, to the contrary, expressly negatived 
as to these two relatives by marriage by drawing a 
clear line of distinction in the several paragraphs of 
the will between real estate and personal estate. 
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Had the testator intended that if his widow died 
leaving her surviving Mrs. Fill and Elizabeth Fill 
he 'would have said so. He was a lawyer and knew 
the legal meaning of words. When it camel to his 
widow he carefully and by clear language expressly 
stated that during* her lifetime the income of 1 all his 
estate, naming both real estate and personal estate, 
should be hers as long as she lived and principal also 
if his trustee deemed she needed it. Full discretion 
was given to the trustee. ! 

i 

Then, in the event the widow died before his two 
relatives by marriage, the testator equally carefully 
named the net income from real estate onlv as what 
these two life tenants or their survivor should have. 
It is manifest the exclusion of the personal estate 
and its income was deliberate and the words af>t for 
the purpose. Obviously the testator thought! with 
his widow dead the survivors or survivor would not 
have so great need. 

Then follows the third paragraph, in which direc¬ 
tions were given to convert both real and personal 
estate into cash and distribute it absolutely. 

Clearer marked distinctions than were made in 
these separate paragraphs it is impossible to con¬ 
ceive. So also is the earlier record of how all parties 
understood the will and understood as to the $40,000 
deed of trust note. And so they consented and 
agreed after reading Auditor Williams’ report. ; 

The applicable rules of law as to the construction 
of the will here in question are very few and are well 
defined in the opinions of this Court. They are: | 

That the declared intentions of the testator must 
be fulfilled unless the law forbids, O’Brien vs. Me- 
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Carthv, 52 App. D. C. 183; that the will must be con¬ 
strued according to its terms, unless the terms are 
questionable, Association of Survivors of 7th 
Georgia Regiment vs. Larner, 55 App. D. C. 156; 
that the paramount rule is to give effect to the inten¬ 
tion of the testator, unless it runs counter to some 
positive rule of law, Carr vs. Washington and Old 
Dominion Ry., 44 App. D. C. 533; that words must 
be taken according to their plain significance, unless 
they lead to absurd consequences, Mayo vs. Weedon, 
47 App. D. C. 138; that it always is presumed a tes¬ 
tator used the words in which he expressed himself 
according to their strict and primary acceptation, 
unless from the context of the will it appears that he 
used them in a different sense, Brown vs. Wells, 45 
App. D. C. 428; that words in a will which indicate a 
particular intent will not be eliminated or inserted, 
unless utterlv inconsistent with a clear manifested 
contrary primary or general intention, Johnson vs. 
Washington Loan & Trust Co., 33 App. D. C. 242. 

In the instant case, none of the qualifications to the 
general rules expressed, that is, the matters stated 
under the “unless” clause, has the slightest applica¬ 
tion. The general rules as expressed in each author¬ 
ity therefore govern in determination of this appeal. 

Shrivel* vs. Lynn, 2 Howard (U. S.) 43. 

The intention of the testator must prevail in giving 
a construction to a will; his expressed intention con¬ 
stitutes the law unless it conflicts (note, as here it 
plainly does not) with some established legal prin¬ 
ciple—Colton vs. Colton, 127 U. S. 300, and Kenaday 
vs. Sinnott, 179 L T . S. 606. 
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New York Trust Co. vs. Eisner, 256 U. 345. 

“A testator must be taken to have contem¬ 
plated the inequality in the case of a willi He 
knows the law and the consequences ojf the 
disposition that he makes.” i 

As to Mason Richardson’s will, this statement is 
decidedly authoritative, since testator, as this Court 
knows, was an established lawyer; he knew the .situ¬ 
ation in his own family; there has been no change 
except the natural predecease of his invalid wife and 
his aged mother-in-law in advance of his sister-in- 
law; and the will plainly evidences that during his 
wife’s lifetime he contemplated expenses of mainte¬ 
nance of herself and the others would be greater than 
the necessities after the wife passed away. 

Travers vs. Reinhardt, 205 U. S. 423. j 

i 

Effect must be given to the words of a will and 
the plain and ordinary sense of the words attached 
to the them—the only exceptions being where rales 
of law prevent or it is manifest the testator used 
his language in some other sense. 

Here there is no room for legal exceptions and it 
is plain there is no occasion to supply words asi to 
any part of the will, to say the testator meant in¬ 
come of both real and personal estate should be used 
for the benefit of his in-laws where the testator 
plainly and clearly made his own distinctions ahd 
where he obviously by profession and by his lan¬ 
guage used knew and recognized what of his estate 
was real and what personal, and clearly manifested 
his intention that if and when his wife died his in-law 
survivors should have their testamentary allowances 
reduced and his brothers and sisters benefited 
thereby. j 


i 

i 
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Appellants respectfully submit that the law of 
the case is clearly and accurately stated in the report 
of Auditor Williams, a lawyer particularly well 
grounded in probate and real estate law. There 
plainly was no intent of merger on the part of tes¬ 
tator of the $40,000 note and a whole or entire inter¬ 
est hi a $40,000 second deed of trust note does not 
merge with a half interest in the piece of real estate 
on which the second deed of trust note is secured. 

All parties acquiesced in this view until Elizabeth 
Fill became the sole survivor. 

The foregoing, it is submitted, sustains the first, 
second, third, fifth, sixth and seventh assignments 
of error. 

As to the fourth assignment of error, it would 
seem clear that the will gave a wide discretion to 
the trustee and the right so to use the estate as to 
subserve its paramount purpose, and that it rested 
with the trustee whether to take from the widow part 
of her principal and income during her life and 
make repairs that could be postponed without los¬ 
ing tenants and rents even if later the postponed 
repairs would have to be made and that the time 
having arrived when they should be made it would 
be contrary to the will and the testator’s intentions 
now to charge the cost of these repairs or of refrig¬ 
eration up against either back income or corpus of 
the estate instead of having same spread out and 
deducted over a term of years, which would be fair 
and just to all. For the same reason appellants ask 
the cost of this appeal be borne by the estate. 

Respectfully submitted, 

C. H. Merillat, 

Chas. S. Shreve, 
Attorneys for Appellants . 
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Statement. 

i 

I 

The brief of appellants correctly states that this ap¬ 
peal involves, primarily, a construction of the will of 
Mason N. Richardson, long a member of the bar in the 
District of Columbia. Subsidiary questions will; be 

I 

noted hereinafter. i 
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ARGUMENT. 

I. 

Much stress is laid in appellant’s brief upon the fact 
that the testator was a lawyer of experience and that 
he was careful in the preparation of his will. It as¬ 
sumes that he prepared it himself and in that assump¬ 
tion this appellee unites. But, was he careful in pre¬ 
paring it, if he did prepare it, or in examining it be¬ 
fore signing if it was prepared by another? 

We assume that no argument is required to establish 
the proposition that the same rules of construction 
apply to the will of a lawyer as to that of any other 
person, and we agree with appellants that the first 
canon of construction is that the intention of the tes¬ 
tator must be ascertained from the will itself taken as 
a whole. But, if a lawyer, however accomplished, mani¬ 
festly has been careless in the preparation or execution 
of his own will, surely there is a strong persuasive rea¬ 
son for subjecting that will to the closest scrutiny in 
order to arrive at a reasonable determination of the 
testator’s intention. 

As the will is not lengthy and as this brief is not to 
be extended, the will is here incorporated in full, with 
italics supplied, for the purpose of calling attention to 
its departures from the ordinary rules of language and 
the usual legal verbiage: 

Washington, D. C., May 29, 1919. 

I, Mason N. Richardson, of the City of Wash¬ 
ington, District of Columbia, being of sound 




mind, memory, and understanding, and capable 
of executing a valid deed or contract, do hereby 
make and publish this my last will and! testa¬ 
ment, hereby revoking apy and all former wills 
by me made, in manner and form following: 
that is to say: j 

First. I give, devise and bequeath to my 
friend, Charles S. Shreve, all my estate and 
property, real and personal, whatsoever and 
wheresoever , in fee simple, in and upon the 
following trusts, however: j 

To collect the income, rents, issues and profits 
thereof, from time to time, and after deducting 
all proper charges, costs, taxes, insurance and 
repairs, to pay the net proceeds thereof , unto 
my beloved wife Ada F. Richardson, for and 
during her life, with the privilege on the; part 
of my wife to occupy any part of said real and 
said personal estate, and to use the same as she 
may deem proper, during her said life, with full 
power and title to my said trustee to selh and 
convey in fee simple mortgage invest, and re¬ 
invest any part or all of my said estate, j real 
and personal, as he shall deem best for the trusts 
herein imposed. And further with full power to 
said trustee to use any or so much of the prin¬ 
cipal sum of my said real and personal estate, 
as he shall deem proper for the care and support 
of my said wife, in the event that he shall! de¬ 
termine that the income is not sufficient for; the 
care and support of my said wife, without dia¬ 
bility on the part of the purchaser, mortgagee, 
grantee, or donee to see to the application of'the 
money expended in the purchase thereof, or in¬ 
vestment therein. 
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At and from the death of my said wife, Ada 
F. Richardson, my said trustee shall pay the net 
income, rents and profits from my said real 
estate, after deducting all proper costs, charges, 
taxes, insurance and other expenses, unto and 
equally between my wife’s mother Cornelia V. 
Fill and her sister Elizabeth S. Fill, for and 
during their joint lives, and from and after the 
death of either my said mother in law and 
sister in law, to pay the said net income unto 
and to the said survivor of them, my said mother 
in law and my said sister in law. 

At and upon the death of the last survivor of 
my said wife, Ada F. Richardson, my said 
mother in law, Cornelia V. Fill, and my said 
sister in law Elizabeth S. Fill, I give devise and 
bequeath all my said estate both real and per¬ 
sonal whatsoever and wheresoever, of which / 
shall die seized and possessed, and the unex¬ 
pended net proceeds theref rom , together with all 
real estate and personal estate acquired by him 
by reinvestment, exchange, interest , or other¬ 
wise; under this trust, unto the said Charles S. 
Shreve, in fee simple in and upon the following- 
trusts, however: 

To sell and dispose of the same by sale or 
sales, and convert all of the same into cash, 
without liability on the part of the purchaser or 
purchasers thereof, to see to the application of 
the purchase money, at such time and in such 
manner, as mv said Trustee shall deem to the 
best interests of all concerned and to distribute 
the net proceeds thereof and therefrom from 
time to time as follows: 

One-fifth thereof of said net proceeds after 
deducting proper costs charges and expenses, 
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unto and to my brother Charles W. Richardson, 
forever; one like fifth of said net proceeds to my 
sister Ella S. DuBois; one like fifth of said pro¬ 
ceeds to my sister Harriet Searle; one like fifth 
to my sister Susan R. Oswell; one likd fifth 
unto and equally between Cornelia, Ada, and 
Helen, nieces of my said wife Ada F. Richard¬ 
son, being the children of Ernest and Howard 
Fill, brothers of my said wife, in fee simple. 

1 hereby nominate and appoint my said be¬ 
loved wife, Ada F. Richardson and my said 
Friend Charles S. Slireve to be the executrix 
and executor of this my last will and testament 

I m 

and ask that no bond be required from them in 

the performance of this trust. 

In testimony whereof I have hereunto set my 

hand and seal on the dav and year hereinbefore 

» •/ 

written. j 

MASON N. RICHARDSON, [seal.] 


II. 


We take no issue with appellants on the general 
principles of construction announced in the various!au¬ 
thorities cited in their brief. None of those cases is 
particularly applicable in facts or conclusions to 'the 
pending case. j 


O’Brien vs. McCarthy, 52 App. D. C. 183, declares 
the abstract principle of law that intention must gov¬ 
ern, but decides that the language used was not suffi¬ 
cient to indicate an intention to impress with a trust a 
devise otherwise absolute on its face. 

Association of Survivors of Seventh Georgia Regi¬ 
ment vs. Larner et al., 55 App. D. C. 156, involved a 
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question of the identity of a legatee, and the case, 

while adhering to the rule that intention when clear 

must govern, decided only that there was no uncer- 

taintv in the will as to the intended devisee and that 
* 

extrinsic oral evidence was not admissible to show 
that the testatrix must have meant another. 

Carr vs. Washington and Old Dominion Railway, 44 
App. I). C. 33, involved the construction of a statute. It 
did not relate in anv wav to a will. The Court, in 
passing, merely remarked that the rules as to the in¬ 
tention of the maker controlling, that apply to a will, 
apply, with equal force, to a statute. 

Mayo vs. Whedon, 47 App. D. C. 138, decided that 
there was no ambiguity in the expression “face value’’ 
when applied to a bond, recognizing, of course, the 
settled rule that clearly expressed intention in a will 
must govern. 

Brown vis. Wells, 45 App. D. C. 42S, decided that a 
residuary clause devising and bequeathing “the resi¬ 
due of my estate, real, personal or mixed”, was not 
ambiguous' and carried such residue absolutely and 
in fee. 

Johnson vs. Washington Loan and Trust Company, 
33 App. D. C. 242, involved only a highly technical 
discussion as to whether certain language created a 
vested remainder and a decision that it did. 

Colton vs. Colton, 127 IT. S. 300, is the leading case 
on the subject of precatory trusts and involved noth¬ 
ing else. 

New York Trust Company vs. Eisner, 256 U. S. 345, 
involved the construction of the Federal Inheritance 



I 


Tax Law. The only reference to the will in the case 
was the observation that the validity of the law was 
not affected by the fact that its application to a par¬ 
ticular will resulted in inequalities among legatees and 
devisees. j 

Travers vs. Reinhardt, 205 U. S. 423, decided only 
that a common-law marriage was good in New Jersey 
and, being good there, would be recognized in the Dis¬ 
trict of Columbia. j 

So, with legal principles, legal maxims and canons 
of construction not in dispute, we come back to a con¬ 
sideration of the will of Mr. Richardson. I 


The primary question is whether the expression “net 
income, rents and profits from my said real estate,’’ 
found in the fourth paragraph of the will as here 
printed, is to be given a literal application, thus de¬ 
priving this appellee of all income from the testator’s 
personal estate. Examining the will with reference!to 
what it does or undertakes to do, it is to be noted: 

i 

(1) That the first trust paragraph is, potentially at 
least, an equitable conversion of the entire estate into 
personalty and the blending of it into one fund. If 
the contention of appellants is correct, it was in the 
power of the trustee, by actually disposing of the real 
estate, to deprive appellee and her mother, and still is 
in his power to deprive the appellee, of any income 
whatever. It is apparent that he did not intend such 
a result. The paragraph gives the trustee “full power 
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and title to sell and convey * * * any part or all 

of ray said estate, real and personal. And 
to use any or so much of the principal sura of ray said 
real and personal estate as he shall deem proper for 
the care and support of my said wife/’ 

(2) The primary purpose of the testator, plainly 
manifest from the will, so far as this controversy is 
concerned, was to provide for his mother-in-law and 
his sister-in-law, the appellee here, after the death of 
his wife. His blood relations were not brought into 
the picture until after the death of the last survivor 
of the three life tenants. 

(3) The third trust paragraph (being the fifth of the 
whole will) presents the anomaly of disposing, not of a 
rest and residue, but of “all my said estate both real 
and personal whatsoever and wheresoever, of which 
I shall die seized and possessed /" notwithstanding the 
previously conferred authority of the trustee to use 
any or all of principal or income for the support of the 
testator's widow. Was he using technical language 
technically or aptly? Give this paragraph a literal 
interpretation and the trustee is required to hold the 
property of which testator ‘‘died seized and pos¬ 
sessed" intact until the last of the life tenants dies and 
then turn it into money and divide the money among the 
persons enumerated in this paragraph. 

(4) There is no provision in the third of the trust 
paragraphs, or elsewhere in the will, for the accumula¬ 
tion of income unless the expression “unexpended net 
proceeds therefrom” can be so construed and to so con- 
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strue them would amount, as presently to be shown, 

i 

almost to a reductio ad absurdum when the entire will 
is considered. Where, then, does the income from the 
personal estate after the death of testator’s widow and 
prior to the death of appellant and her mother! go? 
Did the testator die intestate as to this? 

The Auditor holds (Rec. 11) that the trustee could 
allow this income to accumulate until the death of the 

i 

last surviving life tenant and then distribute it among 
the ultimate beneficiaries of the estate or distribute it 
among them as fast as collected, from and after; the 
death of testator’s widow. The will, under most care¬ 
ful scrutiny, fails to disclose any authority to the 
trustee to pursue either of these courses. j 


(5) Referring again to the language of the third of 
the trust paragraphs (fifth of the will), if the ex¬ 
pression therein ‘'unexpended net proceeds there¬ 
from 1 ’ can be held to describe, and to carry as a be¬ 
quest, all income from the personal estate of the tes¬ 
tator, from and after the death of his widow, theii it 
carries income of real estate, as well, and income frpm 
both classes of property, not alone from the death of 
the widow but from the death of testator, for the 
devises and bequests in that paragraph are “all my 
said estate both real and personal whatsoever and 
wheresoever, of ivhich I shall die seized and pos¬ 
sessed and the unexpended net proceeds therefrom”. 
If unexpended proceeds therefrom means accumulated 


income from the personal estate then, as here used, it 


means also accumulated income from real estate, fpr 


the testator is here dealing with both kinds of prop- 

i 


i 

i 

i 

I 

■ 

| 

i 

i 

i 
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erty, and deprives the appellee of everything. Fur¬ 
thermore if it has such meaning, it is not limited to the 
time after the widow’s death for the testator is dealing 
with all property of which he might “die seized and 
possessed.” We submit that it means what it clearly 
indicates, namely, any unexpended balance of income 
from either class of property remaining in the hands 
of the trustee unused at the death of the last surviving 
life tenant. It is easy to understand that he would 
desire such balance to go to his blood kin rather 
than to the next of kin of such life tenant. 

We submit further that this coupling of income from 
real estate and income from personal estate in this 
paragraph and the omission in both this and the pre¬ 
ceding paragraph of all provisions for accumulating 
income and the failure to make any disposal of income 
accruing after the death of the widow and until the 
death of both his mother-in-law and sister-in-law, ex¬ 
cept for their benefit, indicates most clearly that he in¬ 
tended to be as generous to his “in-laws”, as appel¬ 
lants denominate them, as to his wife, except that in 
his naturally greater solicitude for her he allowed the 
trustee unlimited authority to break into principal, 
while the “in-laws” were limited to income. But by 
the second of the trust paragraphs (fourth of the will) 
he meant all income from both classes of property. 


IV. 


The reference hereinbefore made (paragraph 4 of 
Section III hereof) to report of the auditor is to a re¬ 
port of a former auditor. Appellants have brought 
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i 

i 

i 

i 

that report into the record and have quoted the most of 
it in their brief. This can hardly be for any piirpose 
other than to adopt as their own the arguments of said 
report. That report is not under attack here. This ap¬ 
peal is from a decree (Rec. 46) sustaining exceptions 
(Rec. 44) to reports (Rec. 28 and 39) of the present 
auditor. 

i 

Subsidiary to the principal question herein, is that 
raised by paragraph (a) of the first exception (Rec. 
44), which was sustained by the Court. It is submitted 
that under any reasonable interpretation of the will 
that action of the Court was correct. j 

The will, at the outset, directs the trustee to “collect 
the income, rents, issues and profits thereof, from time 
to time, and after deducting all proper charges, costs, 
taxes, insurance and repairs to pay the net proceeds 
thereof unto my beloved wife.” (Italics supplied.) It 
then provides that if such income, meaning, of course, 
net income remaining after the payments indicated, 
should be insufficient to support the widow the trustee 
should have authority to encroach upon the principal 
as far as in his judgment might be necessary. ;The 
report of the auditor finds (Rec. pp. 30-31, Sections 8 
and 9) that to the extent of $2,513.02 the trustee! did 
not obey this direction. Instead of making the! re¬ 
pairs as they became necessary, he allowed them, in; the 
language of the auditor, to “accumulate” and $aid 
the widow, to that extent, gross income, apparently 
for the purpose of keeping principal intact. If he had 
followed instructions, he would have made these re¬ 
pairs out of income, thus reducing it to the extent 
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of said sum, and would have resorted to principal to 
the same extent. But, having allowed these repairs to 
“accumulate”, he now says to the appellee, these are 
repairs to real estate and must be paid for out of 
income from real estate accruing after the death of 
the widow and as you are entitled to nothing but the 
income from the real estate it results that you must pay 
for them but, in order that the burden may not be too 
heavy, and to avoid being “unfair and unjust” (Rec. 
31, Section 9) it is proposed to pay for them by a 
temporary charge to principal to be reimbursed from 
income in installments. The decree does justice by 
charging them now and finally to principal. 

Appellee’s fourth and fifth exceptions (Rec. 45), 
sustained bv the decree, are covered bv the discussion 
in the preceding sections of this brief. 

The argument of appellants (Brief p. 13) as to how 
all parties understood the will at an earlier period, is 
without merit. 

Brown vs. Wells, 45 App. D. C., 428. 

We respectfully submit that the decree is sound and 
does justice and should be affirmed. 

W. W. MILLAN, 

R. E. L. SMITH, 

! Attorneys for Appellee Elizabeth S. Fill. 
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